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ardy had attached and before verdict, would not sus-
tain a plea of once in jeopardy where the jury could
not agree, United States v. Perez, 9 Wheat. 579, 22
U.8. 579, 6 L.Ed, 165, supra; Logan v. United States,
144 1.8, 263, 12 S.Ct. 617, 36 L.Ed. 429; Drever v.
People of State of lilinois, 187 U.S. 71, 23 5.Ct. 28,
47 L.Ed. 79; Keerl v. Montana, 213 U.S. 135, 29
§.Ct. 469, 53 L.Ed. 734, where a juror was found to
have sworn falsely on voir dire examination as to
acquaintance with accused, Simmons v. United
States, 142 U.S. 148, 12 S.Ct. 171, 35 L .Ed. 968,
where *933 several jurors had read newspaper re-
ports, Simmons v. United States, supra, where a juror
was discovered to have served on the grand jury
which found the indictment, Thompson v. United
States, 155 U.8. 271, 15 §.Ct. 73, 39 L.Ed. 146, su-
pra, or on the jury of a former trial of the same cause,
Martin v. State, 163 Ark. 103, 259 S.W. 6,33 ALR
133, where a juror, the court, or the accused became
ill, incapacitated, or unavailable, United States v.
Potash, 2 Cir, 118 F.2d 54, certiorari denied, 313
U.S. 584, 61 S.Ct. 1103, 85 L.Ed. ]1540; United
States v. Haskell, Fed. Cas. No. 15,321, 4 Wash.C.C.
402: United States v. Femandez, 1 Porto Rico
Fed.Rep. 453; Wharton's Criminal Law, 12 ed., Vol.
1, Sec. 395, where a member of a juror's family be-
came seriously ill or died, Hawes v. State, 88 Ala. 37,
7 So. 302; Woodward v. State, 42 Tex.Cr.R. 188, 58
S.W. 135, where it was discovered after the jury was
sworn and evidence adduced that a juror was preju-
diced, United States v. McCunn, D.C., 36 F.2d 52,

where a prisoner tampered with some of the jury,

United States v. Haskell, supra, where a prejudicial
exclamation was uttered by the accused during jury
view of the crime scene, State v. Slorah. 118 Me.
203,106 A. 768. 4 A.L.R. 1256, and where an essen-
tial witness for the prosecution refused to be swom,
having conscientions scruples against taking an
oath.  United States v. Coolidge, 25 Fed.Cas.page
622, No. 14858, 2 Gall. 364, supra. On the other
hand, it has been held that the discharge of the jury
on account of the inability of the prosecution to pro-
ceed with the trial because of the absence of wit-
nesses for the Government operated as an acquit-
tal.  United States v. Watson, 28 Fed.Cas.pages
499 501, No. 16,651, 3 Ben. 1, supra; Cornerg v.
United States, 8 Cir., 48 F.2d 69, 74 A.L.R. 797.
E{,Compare United States v. Coolidge, supra, and
£ Hunter v. Wade, 10 Cir., 169 F.2d 973, affirmed sub
-‘nom. Wade v. Hunter, 1949, 336 U.S. 684, 69 S.Ct.
/ 834, * * * * in the federal courts the recognized rule

i is.that discharging a jury before verdict is a matter
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within the sound discretion of the trial court. * * * A
defendant who pleads double jeopardy has the burden
of proving’ abuse of such discretion. United States
v. Potash, 2 Cir.. 118 F.2d 54, 56, certiorari denied,
313 UU.S. 584, 61 8.Ct. 1103, 85 L.Ed. 1540. ‘The
appraisal of the fortuitous incidents of a trial in rela-
tion to an accused's rights is a matter primarily for the
judgment of the trial judge in the immediate situation,
and, unless there has been such an unwise exercise of
his discretion as to amount to an abuse, his action
will not be disturbed on appeal.” Emery v. United
States, 8 Cir., 127 F.2d 561, 562. See also Kastel v.
United States, 2 Cir., 23 F.2d 156, certiorari denied
277,U.5. 604, 48 S.Ct. 600, 72 L.Ed. 1010. We think
the court did not abuse its discretion. 2

Specifications of error covering a motion to dismiss
the indictment, motion for a bilt of particulars, and
the motion for a continuance*934 until a bill of par-
ticulars was furnished, are argued together in the
briefs. Error is claimed because the court declined to
dismiss the indictment ‘on the ground of multifari-
ousness and uncertainty in that it did not state a pub-
lic offense, did not show that any tax was due or un-
paid or how the filing of a victory return could defeat
or evade the tax for 1944, what portion was alleged
victory tax, what portion normal tax, and what por-
tion surtax, and that a felony and misdemeanor were
improperly joined and not separately stated.’

[151[16}{17] We are of the opinion that the indict-
ment sufficiently charges a violation within the law
in question™* and we do not find any reversible error
therein. The reference to a victory tax was surplusage
as there was no such tax for 1944. Under the motion
for a bill of particulars, ‘the items, sums, figures and
facts showing the basis of the alleged income and
income tax and the sums from which the Government
derived such facts, items, and figures from which it
made its calculations' were demanded. The trial court
granted a bill of particulars in certain respects and
sufficient*935 details were provided as to those items
which the government had to establish. The granting
of a bill of particulars is within the discretion of the
trial court and the court did not abuse its discretion.
See Maxfield v. United States, 9 Cir., 152 F.2d 593.

[18][19] The motion for continuance was ‘based
upon the ground of surprise, inability to prepare for
defense, the cause of insufficiency of the indictment
and lack of proper bill of particulars.” We do not see

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

et Lt g e e L e A o L et -




175 F.2d 924, 49-1 USTC P 9313,38 AF.T.R. 145
(Cite as: 175 F.2d 924)

that the appellants were caught by surprise and were
thus unprepared to meet the charges. It is not neces-
sary to put all the evidence into the pleading. In
Maxfield v. United States, 9 Cir., 152 F.2d 593, at
page 596, supra, the court states: ‘It is claimed that
the court was in error in denying appellants' mation
for a bill of particulars; and Singer v. United States, 3
Cir., 58 F.2d 74, is relied on as authority. In the
Singer case the indictment failed to distinguish net
from gross income; and the accused were surprised
by the government's evidence to the extent that long
recesses had to be granted on several occa-
sions. There, also, the books of the accused were in
the hands of the government and were withheld from
the use of the defense. No comparable situation ex-
isted here. The indictments clearly informed appel-
lants of the annual amount of income on account of
which taxes were ailegedly evaded; and the figures
given were intelligibly broken down. Appellants had
their records in their own possession and were in
position to analyze the general allegations of the
bill. There was no showing or appearance of sur-
prise, nor was any continuance requested while the
trial was in progress. The granting or denial of a bill
of particulars is in the sound discretion of the trial
court, and if no abuse or prejudice appears its action
in denying the application will not be disturbed on
appeal. Wong Tai v. United States, 273 U.S. 77, 82,
47 S.Ct. 300, 71 L.Ed. 545; Robinson _y, United
States, 9 Cir., 33 F.2d 238, 240. The rule has been
applied in income tax evasion cases. Cf. Paschen v.
United States, 7 Cir.. 70 F.2d 491; United States v.
Skidmore, 7 Cir., 123 F.2d 604.’

[20] Two specifications of error are combined in ar-
gument in which it is contended that the court erred
in denying Ormont's motion for immunity and for
dismissal on the ground that he was subpoenaed and
required to testify before the Grand Jury without be-
ing advised of his constitutional rights on matters
which are involved in charges set forth in the indict-
ment in this case. [t was urged upon the trial court
that all evidence should be suppressed and immunity
granted. Ormont had been subpoenaed and ques-
tioned before the Grand Jury in regard to an investi-
gation, then pending, of alleged violations of the
Emergency Price Control Act, 50 U.S5.C. A Appendix,
r:§ 901 et seq., in the purchase and sale of meat. He
%? was asked questions concerning the prices he paid for
~'having cattle staughtered and what the ‘extra services'
¢ were which were charged to him, and what profits
: wéte and could have been made. The questions cov-
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ered several years including 1944. There were also
questions concerning various other amounts paid for
special services.

Appellant Ormont contends that a witness subpoe-
naed and compelled to testify is entitled to immunity
from future prosecution, whether he claimed it or not
at the time he gave the testimony or whether or not he
refused to answer on the ground of incrimination. We
think it unnecessary to consider this point for even if
appellant is right, and we do not so hold, we do not
agree that the principle rules this case. We have very
carefully reviewed the evidence given by Ormont
before the Grand Jury. It has no relation to income
tax matters and was elicited in an attempt by the
Grand Jury to find whether or not Ormont had been
charged illegal sums for staughtering animals. How
or in what manner this inquiry was related to the
charge in the instant case is not divulged in the record
or in appellants’ briefs except as follows which we
quote from the brief: ‘The evidence given by Mr.
Ormont before the Grand Jury not only affected the
matter of sales of meat, but the testimony with regard
to payment of extra charges for slaughtering which
would, of necessity, affect his income and his testi-
mony as to *936 the invoices or such matters and
recording of such charges on his books, if such
charges were in violation of the OPA regulations,
and, presumably, they were, else King and Southern
California Meat Company would not have entered
pleas of guilty to the indictment, such extra charges
might not be a proper reduction of his income.” The
evidence referred to is that Qrmont paid $1.00 per
head for slaughtering a beef and sometimes extra
services amounted to as high as $3.00. This evidence
is a far cry from revealing anything as to Ormont's
income tax. Appellant seeks to suppress not only the
evidence adduced before the Grand Jury, which was
not a basis herein of proof, but all evidence in the
case. The testimony in this case is so remote from the
testimony given by Ormont before the Grand Jury
that no question of suppression of evidence or immu-
nity can be premised upon it.

Appellant Ormont, under Specification of Error No.
7, claims error in admission of the government's ex-
hibits Nos. 1 to 4. No. 1 consisted of an individual
income tax return for 1942 and No. 2 consisted of a
return for 1943. Charges which these exhibits re-
ferred to were dismissed. Exhibit 3 referred to the
individual income tax for the year 1944 which is the
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basis for count one, the count upon which this appel-
lant was declared guilty. It is objected that the exhibit
is not within the charge in that count because the re-
turn was for ordinary taxes and not for a victory tax,
whereas the indictment charges the filing of a false
and fraudulent income and victory tax. No argument
is made concerning exhibit No. 4. Objections and
argument are limited to No. 3 for variance from the
indictment. Proof was entered as to the difference
between an individual income tax return and an in-
come and victory tax return. It is argued that ‘count ]
of the indictment specifically charges the manner in
which and the means by which the Government al-
leged and claimed defendant and appellant commit-
ted the alleged crime. The first such ‘manner and
means' is set forth as follows:

‘(1) By preparing and causing to be prepared, and
filing and causing to be filed with the Collector of
Internal Revenue for the Sixth Internal Revenue Col-
lection District of California a false and fraudulent
income and ‘victory tax’ return * * * © wherein it is
claimed that he falsely stated the amount of his in-
come and victory tax. Then they set forth amount of
income he reported and the amount of tax he reported
and then set forth what they claimed the income tax
was, which is a figure some $23,000.00 greater, and
the tax was, which is some $14,000.00 greater.”

Several cases are cited for the rule that proof must
correspond to the allegations and that if there is a
discrepancy in the indictment, it is a variance; fur-
ther, that allegations which are descriptive of the way
in which a crime is committed cannot be rejected as
surplusage, but must be proved as alleged.

[21] The fact that the indictment charged that a false
and fraudulent income and victory tax return was
filed, is not fatal error. The word ‘victory’ was sur-
plusage and unnecessary to the charge. The real of-
fense alleged was a wilful attempt to evade and de-
feat a legal income tax. The word ‘victory’ is not
‘descriptive’ of that which is necessary to the charge,
as stated in People v. Deysher, 2 Cal.2d 141, 40 P.2d
259. The charge was that Ormont ‘did wilfully,
knowingly, unlawfully and feloniously attempt to
_ defeat and evade a large part of the income tax due
tiand owing by Sam Ormeont to the United States of
% America for the calendar year 1944 (1) by preparing
/and causing to be prepared and Filing * * * a false
-i- and fraudulent income and victory tax return wherein
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they stated that his net income for said calendar year
was the sum of $12,174.57 for income tax purposes,
and that the amount of tax due and owing thereon
was the sum of $3626.58, whereas, as they then and
there well knew, his net income for the said calendar
year was the sum of $36,982.52 for income tax pur-
poses, upon which said net income he owed to the
United States of America an income tax of
$18,143.12; and (2) by concealing and attempting to
conceal from the said Collector and any and all
proper officers of the United States the true and cor-
rect gross and net incomes received by him during
the said calendar year and *937 the sources thereof.’
It can be clearly seen that the word ‘victory’ was sur-
plusage, as the charge is a wilful evasion of income
tax and no other conciusion could have been drawn
by appellant.

The California cases cited by appellant may be con-
vincing but are not authority in a federa! court. How-
ever, the cited cases do not support his claim when
applied to the instant facts.

[22] Under Specification of Error No. 8 it is argued
that the admission of government exhibits 38 and 39
and the introduction of any testimony in connection
therewith by witness Emest Link, was error. This
evidence was objected to as incompetent, irrelevant
and immaterial, and that it should not be shown to the
witness or any testimony admitted thereon. The ex-
hibits are 1942 invoices of the Acme Meat Co. It is
claimed that ‘there was no sufficient foundation and
hence they were incompetent because it was not
shown these exhibits were not entered on the books
and properly taken into account in 1942

There is evidence that the exhibits were not entered
by the bookkeeper, and it can be reasonably con-
cluded that they were therefore never entered. We do
not agree that the exhibits were incompetent and
hence inadmissible. Ernest Link, the bookkeeper,
stated that they were not entered because they did not
bear his entry or check mark; that he was the party
who kept the books and that he always made a check
mark on the invoices when he entered the amounts of
the invoices in the books. It is clear that these in-
voices affected the income tax due. The books were
not available and Link's testimony was in relation to
accounts in the books and also as to accounts never
altowed to be placed in the books. 2™
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[23] Under Specification of Error No. 24, Ormont
claims error in the overruling of his cbjection to tes-
timony of Samuel J. Phoebus, a deputy internal reve-
nue collector, as to a conversation on May 18, 1945,
between Ormont and Phoebus, relating to Ormont's
1944 income. Counsel for Ormont objected to the
question on grounds that it called for incompetent,
irrelevant and immaterial testimony, that a proper
foundation had not been laid, that Ormont had not
been warned that his statement might be used against
him, and that a corpus delicti had not been estab-
lished. There were three conversations between Or-
mont and internal revenue officers. The first, on the
18th of May, as to which evidence was admitted but
later was stricken, The second, on the 23rd of May,
which was excluded from evidence. The third on
May 24th, which conversation was admitted into evi-
dence. As to the third conversation it is conceded that
a warning was given but its sufficiency is attacked by
Specification of Error No. 25. Although the court had
expressed doubt as to whether a corpus delicti had
been laid as to Himmelfarb, the doubt had not been
extended to Ormont's case and it is perfectly clear
that it had been laid prior to the admission of testi-
mony regarding the third conversation. However, we
are expressing no opinion as to the necessity of its
having been so laid. It is apparent that no error can be
premised upon Specification of Error No. 24,

[24][25] Specification of Error No. 25 concemns the
testimony offered and admitted as to the third, or
May 24th, conversation at which in addition to Or-
mont and *938 Phoebus, Donald Bircher, a special
internal revenue agent, was present. By way of foun-
dation, Phoebus testified that Bircher cautioned Or-
mont as to the latier's rights. It is contended that
Bircher's warning, concededly given, did not satisty
the law. Phoebus testified as to the warning given
Ormont: ‘He was also told that he didn't have to an-
swer any of the questions that he didn't want to, that
he was not required to answer them, and in connec-
tion with another matter he was told that anything
which he said might come out later in open court in
some subsequent Government proceedings.” Much is
made of the questionable meaning of ‘another mat-
ter.” Phoebus further testified that Bircher told Or-
mont: ‘All right, then, we will go on and ask you
r:questions and if you don't want to answer any of
“'them just don't answer it, just say so and we will go
~‘on to the mext question.’ According to Phoebus,
/ Bircher also asked Ormont if he desired to have an
:1'; attarney present and that QOrmont replied as follows: *
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* * * he didn't think he needed an attorney to tell the
truth, that the thing had been bothering him, worrying
him, and he wanted to get it off his mind so that he
could go around and look people in the face again.
And he repeated that he didn’t think he needed an
attorney to tell the truth.” The court held the warning
sufficient and we think no reversible error can be
premised upon such ruling. If a warning was neces-
sary, which we question, we think the trial court’s
holding was correct. Ormont became aware on May
18, 1945, that the Bureau was running an investiga-
tion of his 1944 return and had additional knowledge
of that fact by the occurrences of May 23, 1945,
Therefore, when, after being told that he need not
answer questions put to him by the internal revenue
officers and having disclaimed any desire to have an
attorney present, he proceeded to make statements,
such statements can only be regarded as admissions
voluntarily given. Voluntary admissions, or indeed,
voluntary confessions, may be received in evidence
against the giver without proof of warnings. ™ The
above serves also to dispose of Specification of Error
No. 41, which concerns the testimony of Donald
Bircher as to the same conversation.

[26] Part of Specification of Error No. 25 concerns
Ormont's contention that the government breached an
express promise to keep in confidence whatever he
said at the May 24th conversation. Bircher testified
that Ormont ‘asked specifically whether any state-
ments he made to us might become knowledge avail-
able to certain other Government agencies. And I told
him that normally any information given the Internal
Revenue Department would be held in confidence by
that department, but that if a criminal trial should
follow, such information might be disclosed at any
such trial.’ The inference drawn from this testimony
by Appellant Ormont is unjustified. Whatever the
consequences might have been if the facts were that
Ormont was assured his revelations would not be
divulged to other government agencies, it is obvious
that no such assurance was given.

[27]128](29][30][31][321i33][34] Objections are en-
tered to any and all testimony offered by the govern-
ment witness, William S. Malin, an accountant em-
ployed by appellants' attorney, Mr. Mirman,*939
who acted for Mr. Ormont and Mr. Himmelfarb
jointly. It is claimed that such testimony is within the
rule of privilege and inadmissible. Testimony con-
cerned a list of bonds and other exhibits and the mail-
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ing thereof, It is argued that communications between
a client and his attorney and the latter's agents include
all persons acting as such, and are privileged, citing
Wigmore on Evidence, Vol. 8, 3rd Ed., p. 584. The
record is not clear as to the source of the information
recorded by Malin in the various exhibits offered
through him by the Government. He testified that
Mirman contacted him by telephone on May 21,
1945, requesting an appointment to discuss income
tax matters of Mirman's clients, Ormont and Himmel-
farb, that he first met Ormont on May 21, 1945, at his
office in the company of Mirman, that there was an-
other meeting on May 22, 1945, at Mirman's house,
at which both Ormont and Himmelfarb were present,
Certainly, not all of the data was supplied Malin at
those meetings. We consider it unnecessary to deter-
mine whether the factual basis for the preparation of
the written exhibits had its source in information,
books, or documents, given or showed to Malin by
either or both of the accused, or disclosed at the
above meetings, or given by Ormont or Himmelfarb
to Mirman who, out of the presence of either or both
of the accused, informed or showed them to Malin.
Privileged communications are not recognized as
between a client and his accountant. Of course,
communications from a client to his attorney are gen-
erally privileged. Assuming that Malin was Mirman's
agent (it appears that Mirman engaged Malin) and
that disclosures were made at the meetings to Mir-
man and overheard by Malin, were such communica-
tions privileged? Where the presence of a third per-
son is indispensable in order for the communication
to be made to the attorney, the policy of the privilege
will protect the client, that is, his presence is required
in order to ‘secure the client's subjective freedom of
consultation.” 8 Wigmore on Evidence (3rd Ed.), §
2311, p. 602. Malin's presence was not indispensable
in the sense that the presence of an attorney's secre-
tary may be. It was a convenience which, unfortu-
nately for the accused, served to remove the privi-
leged character of whatever communications were
made. Of course, communications made by the client
to such a third party in the presence of the attorney
are not within the privilege. On the other hand, if the
data was obtained through voluntary and indirect
disclosures by the attorney of matters received in
confidence from his clients, admission in evidence of
~what was disclosed would violate the privilege as
Zmuch as would the attorney's voluntary disclosures
—ton the stand. However, granting that such voluntary
£ extrajudicial disclosures by the attorney are generally

! inadmissible, we feel that special circumstances may
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show that the client impliedly authorized the attorney
to make disclosures to the third person. See 8§ Wig-
more on Evidence (3rd Ed.), § 2325, p. 628. If such
authority is found, the problem is no different than
where the communication is made to the attorney in
the presence of a third person who is not indispens-
ably necessary to the communication. Here, Ormont
and Himmelfarb were aware of Malin's employment
and even participated in one or more meetings with
Malin and Mirman relative to their income taxes.
Some of the exhibits offered indeed were signed by
the accused at Malin's request. It is reasonable to
conclude that whatever disclosures were made by
Mirman to Malin were authorized by the accused.

[35] Under Specification of Emror No. 43, error is
claimed in denying appellant's motion to strike all of
the testimony of witness Bircher occurring after May
24 on the ground that appellant had been threatened
with prosecution for destroying government property
and thereafter acted under fear and submitted his
books and records to the Internal Revenue Depart-
ment with the understanding that all matters would be
confidential and that they would permit him to adjust
any deficiency. It is claimed that a confidence was
breached without warning and without advising him
of his deficiency or giving him an opportunity to
make the adjustment. This motion referred to an affi-
davit made by Ormont in which he gave information
to government agents and which he later forcibly
recovered from them and destroyed. Appeilant con-
tends his entire conduct thereafter was *9490
prompted and governed by fear, and that the testi-
mony of Bircher to conversations and transactions
after May 24 should be stricken. Ormont asserts that
the taking of the affidavit was merely an attempt to
straighten out the situation for he had acted under
fear in having given the testimony, particularly con-
cerning his possession and purchase of bonds. Mr.
Ormont had been interviewed by Mr. Bircher and the
latter wrote up an affidavit which Orment discussed
and fully agreed to. Ormont later asked to see the
affidavit which he had signed in the office of the In-
telligence Unit and Bircher handed it to him. Ormeont
took the affidavit and started to put it into his pocket.
A physical tussle followed and Ormont disappeared
with the affidavit, all of which occurred at the meat
plant. Mr. Bircher told Ormont to think carefully as
he was trying to destroy government property- that
such a thing was serious. However, he continued to
keep the affidavit and ran away with it. We are of the
opinion that the court properly admitted testimony on
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the following days as there is no proof from this inci-
dent that Ormont acted under fear from threats of
government agents. He was not threatened with
prosecution, as contended, for destroying government
property, but only that doing what he did was a seri-
ous thing and to think twice before he did it. It was
properly concluded that what Ormont did thereafter
was voluntary and any fear which he had was caused
by his own action. There is no proof that a promise of
confidence was made nor proof of any promise per-
mitting adjustment of discrepancies.

[36] It is argued under Specifications of Error No. 48
and 49 that the court erred in denying appellant's mo-
tion for an acquittal on all counts of the indictment
made at the close of plaintiffs evidence on the
ground of insufficiency of the evidence. The motion
was granted on counts 3 and 4 as to Ormont and
count 1 as to Himmelfarb and the case went to the
jury against Ormont on count 1 only and against
Himmelfarb on count 2 only. The argument 1s made
that arbitrary accounting methods were used, which
the court accepted as to some counts but not as to
count 1. The adjustment of the evidence as to the
income from a fiscal year to the calendar year of
1944 was the only reasonable method open to the
accountant. There was no way of ascertaining di-
rectly what portion of the income came from the joint
venture, which was improperly accounted for on a
fiscal year basis rather than on a calendar year basis.
The $35,000.00 received from the joint venture ran
from May 1, 1944 to April 30, 1945. Unless extraor-
dinary circumstances indicated otherwise, and there
are none shown, the larger part thereof accrued dur-
ing the calendar year of 1944. It is argued that there
is no evidence to support a case showing appellant
had as income in 1944 substantially the amount al-
leged in the indictment, and therefore he should be
acquitted. The evidence in this case is sufficient to
support the verdict and as stated in Maxfield v.
United States, 9 _Cir., 152 F.2d 593, 597, supra,
‘Naturally, the prosecution was not required to prove
the exact amounts of unreported income as alleged in
the bill.” We are satisfied from a consideration of the
whole record, that the evidence sustains the charge.

[37][38] Further, we are satisfied that the evidence of
Fiwilfulness was sufficient to go to the jury, and, this
Libeing a question of fact, it was properly submitted.
}‘See Maxfield v. United States, supra. The jury, in
E eff:ect, concluded that the evidence of a greater in-
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come was present for the year 1944, and that the at-
tempt at a joint venture filing on a fiscal year basis
did not truthfully represent Ormont's business rela-
tions and that the part earned in 1944 should be in-
cluded in his 1944 calendar year income. There is
considerabie evidence of income received by him
over and above that reported- and, though there be
some conflict in testimony, it is for the jury to draw
the inferences and determine the facts.

Residence of Each Defendant-Appellant

[39] It is also contended that there is no evidence that
defendant resided in the judicial district, Southern
District of California, Central Division, or that he
was obligated to file any tax return in that district or
to pay taxes there or that any taxes were due in that
district. The indictment states in part ‘That on or
about the 15th of *941 March, 1945, in the Southern
District of California and within the jurisdiction of
this Court, etc. * * * *. There is no showing by appel-
lant that any challenge to jurisdiction in which the
return should be made was ever suggested. Price v.
United States, 5 Cir., 68 F.2d 133, is cited, in which
the court stated that where accused claims that he was
under no duty of making a return in the district in
which the action was brought, the government has the
burden to prove the jurisdiction. We have no such
problem here. In Tinkoff v. United States, 7 Cir., 86
F.2d 868, 876, it is said that * * * * when he is
charged with willful effort to defeat the tax by pre-
senting a false return, no allegation of duty upon the
part of appellant is necessary.” Thus, appellant’s con-
tention is of no avail.

Under Specifications of Errors No. 50 and 5t it is
charged that the court erred in denying appellant's
motion made to strike all of the testimony given by
witnesses Eustace and Link as to the years 1942 and
1943, because incompetent, irrelevant and immate-
rial, and prejudicial. The government urges that the
evidence is relevant to show wilfulness in failing to
report 1944 income.

[40] Appellant argues that he was acquitted cn counts
3 and 4 for income tax evasion for the years 1942 and
1943; that before evidence of commission of other
crimes can be admitted there must be evidence which
substantially established the other crimes with clear
and convincing proof; that the acquittal in effect de-
clared that these offenses were never committed and
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the defendant was not guilty of them. However, this
evidence was not admitted to show that he committed
another crime but merely to show his intent to act
wilfully, his intention, and his state of mind. There is
no reference in the briefs as to what evidence was or
what was not prejudicial, and we do not take it to be
our duty to seek through the record and speculate as
to what portions thereof it is sought to have declared
prejudicial.

[41] In Tinkoff v. United States, 7 Cir., 86 F.2d 868
879, supra, the following statement is made: ‘Appel-
lant insists the court wrongfully admitted certain
documentary evidence relating to a transaction of the
same character in 1927. This evidence included
checks, contracts, and other documents bearing upon
withdrawal of income by Newman for the year 1927
by appellant and Newman, one as principal and the
other as his tax specialist. They were admissible for
their bearing upon the question of motive and intent
in the plan followed in 1928 as weli as in prior
years. Allis v. United States, 155 U.8. 117, 15 S.Ct.
36, 39 L.Ed. 91; Chadick v. United_States, supra (5
Cir., 77 F.2d 961, certiorari denied 296 U.S. 609, 56
S.Ct. 126, 80 L.Ed. 432); Emmich v. United States,

supra (6 Cir., 298 F. 5. certiorari denied, 266 U.S.
608, 45 S.Ct. 93, 69 L.Ed. 465); Wood v, United

States, 16 Pet. 342, 10 1. Ed. 987. Furthermore, they
were admissible because of their relationship to the
occurrences with reference to 1928.°

In Rose v. United States, 10 Cir., 128 F.2d 622, 625
income tax returns for years not involved in income
tax evasion prosecution were admitted, the court say-
ing, ‘“The only objection interposed to their admission
was that they were incompetent, irrelevant, and im-
material. In overruling the objection, the court stated
that they were admitted on the theory that they might
be material as showing the continuace of the income
and conduct. No further reference was made to such
returns throughout the entire trial.’

In Malone v. United States, 7 Cir., 94 F.2d 281, evi-
dence of other years was admitted to show like con-
duct at or near the time of the instant violation, but
not for showing evasion of income tax in those years.
_ This was held to be proper where intent or motive
yiwas an element of the crime charged. The court in the
L. instant case properly instructed the jury on this issue.

'j,ug ] Appellant, under Specifications of Errors No.
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14, 15 and 53, urges prejudicial misconduct of the
district attorney in presenting the case against both
defendants-appellants. It is contended that the mis-
conduct consisted of repeated argument and state-
ment to the jury which comtained misstatements of
the evidence, and that the cross-examination of wit-
ness Eustice was based entirely upon hypothetical
questions and that there was nothing in the records to
show the facts based thereon were true. *942 Several
other objections to the United States attorney’s con-
duct are made claiming that he misled the jury on the
evidence and misstated testimony to create prejudice
against the defendant. The court ordered the jury to
disregard certain of these statements and it is argued
that even so, the damage had been accomplished by
leaving an impression on the minds of the jury. It is
also asserted that counsel's statement that all that has
to be shown is a substantial amount of income not
reported on the return, was prejudicial error because
it has to be shown that the amount was substantially
that which was alleged in the indictment and not
merely a substantial amount of money.

We agree that the fact that the prosecutor holds a
position of importance lends weight to his utterances
and gives serious influence on the jury. The defense
relies strongly on Berger v. United States, 295 U.S.
78. 55 5.Ct. 629, 79 1..Ed. 1314, which held that cer-
tain proscribed activities of the United States Attor-
ney constituted prejudicial misconduct and called for
a reversal of judgment. We have considered the ac-
tions of the United States Attorney herein and though
in some instances they are subject to criticism, we do
not find that they are such as to require reversal of the
judgment. As to what amount has to be proved by the
prosecution, we have already stated that the govern-
ment does not have to prove the exact amounts al-
leged in the bill, and this is what the prosecutor had
reference to when he said ‘But even if it is $11,000;
let us take $11,000, which he admitted he eamned in
1944. That's enough. We don't have to prove the pre-
cise figure. We just have to show a substantial
amount.” The real charge herein is an intent to evade
and defeat the income tax law by filing a false return.
The court fully protected appellant in its instruction
to the jury 2

[43] It is contended under Specification of Error No.
65 that the court erred in refusing to give the follow-
ing instruction, requested by appellant, to the jury: ‘It
is a recognized principle of our system of law that in
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order to convict a defendant, the facts proven must
not only be consistent with the theory of guilt, but
inconsistent with any reasonable theory of innocence,
and this I charge is the law.’

It is argued that in a case where circumstantial evi-
dence is relied upon, it is error to refuse an instruc-
tion or to fail to give an instruction which gives a
proper statement of the principle to justify a convic-
tion; the facts or circumstances must not only be con-
sistent with each other and with the conclusions
sought to be established, but all the facts and circum-
stances must be inconsistent with any reasonable
theory of innocence of the defendant, and there must
be moral certainty that defendant committed the of-
fense charged. Appellant cites California authority in
his argument, but, again, we are in a federal court and
a federal statute is alleged to have been violated. In a
recent opinion by this court, McCoy v. United States,
9 Cir,,_ 169 F.2d 776, certiorari denied 335 U.S. 898
69 S.Ct. 298, a specific instruction on circumstantial
evidence was held to be unnecessary, and where the
courts adequately instructs the jury defining the rights
of the accused, he is fully protected. The instructions
in appellant's case protected appellant in the same
manner and degree as the instructions protected the
appellant in the McCoy case.

[44] The next specification of error set forth is No.
71, in which appellant complains that the court erred
in stating to the jury as follows:

“The law under which these defendants were indicted
in substance provides, as is applicable in this case,
that any person who *943 wilfully attempts in any
manner to evade or defeat any tax shall be guilty of a
crime. The pertinent portion of the statute provides as
follows:

“Any person reguired under this chapter to account
for, and pay over any tax imposed by this chapter,
who wilfully fails to truthfully account for any and
pay over such tax, and any person who wilfully at-
tempts in any manner to evade or defeat any tax im-
posed by this chapter or the payment thereof, shall, in
addition to other penalties provided by law, be guilty
§'3-Of a felony and, upon conviction thereof,’ shall be
%%punished in the manner provided by law.’
4 Error is claimed because there was no evidence that
Ormont was a resident or required to report or pay

P Luasatt

any income tax within the jurisdiction of said court or
that he was one of the class required to file a return or
pay tax. Our comment hereinbefore made on the ne-
cessity of alleging residence covers the situation here
presented.

[45] It is also contended that the court erred in telling
the jury that any person who wilfully attempts ‘in any
manner’ to evade or defeat any tax, etc., because the
indictment alleged the manner in which he violated
the statute, and in so doing, limited the case to the
manner alleged, namely, (1) the filing of a false in-
come and victory tax return, and (2) concealing from
the Collector and other officers of the United States a
true and correct gross and net income and the sources
thereof. It is argued that the instruction, in effect,
permitted the jury to go outside the indictment and
find the defendant guiity on charges which were not
set forth in the indictment but entirely different
grounds. The appellant is not presenting the whole
situation in his argument. The court first set forth the
pertinent portion of the statute, under which appellant
was indicted, which states ‘in any manner’ but fol-
lows it with count one of the indictment as the charge
against Ormont, and it is stated that the facts therein
must be proved beyond a reasonable doubt, etc.
There is no error in this instruction.

[46] It is contended under Specification No. 74 that
the court erred in instructing the jury as follows: ‘In
the event that you find that either defendant as to the
particular count failed to report his true income in the
amount substantially as claimed by the Government
for the calendar year 1944, then as matter of law the
tax for the calendar year 1944 would have been sub-
stantially more than paid by such defendant for the
calendar year 1944.

It is argued that these instructions were misleading
and erroneous for the foilowing reasons: The court
told the jury it need only find that the defendant
failed to report his true income in the amount sub-
stantially as claimed by the government. The gov-
ernment counsel in his argument to the jury stated
that all that was necessary for the government to
prove was a substantial amount, and that said
$11,000.00 was enough. However, in the indictment
the government charged $24,000, which is the
amount which must be proved. The instruction, there-
fore, was erroncous and should have used the word
‘alleged’ rather than ‘claimed’.
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The court fully charged the jury as a whole and stated
that the allegations of the indictment must be proven
and that ‘It is sufficient if the Govemment proves that
in addition to the income which the defendant him-
self reported on his income tax return, the defendant
Ormont received as income substantially the sum
alleged as taxable income during that year.” The jury
was sufficiently instructed and could not have been
misled by the instruction complained of.

[47] Under Specification of Error No. 76, error is
claimed because the court charged that ‘books and
records' are required to be kept under the Internal
Revenue Regulations, whereas the regulation says
‘books or records' must be kept for filing a return on
a fiscal year basis. No exception was taken. It is fur-
ther complained that the court erred in saying that if
none were kept, the income, filed on a fiscal year
return, must be reported in the year earned, because if
a taxpayer is on a cash basis he is not required to re-
port any income until received, even though earned in
a given year. This latter statement is *944 cotrected
by subsequently saying in the instruction that he need
not report any income if filing on a cash basis until
cash is actually received. We do not agree that this
instruction constitutes reversible error or that the jury
was misled in light of the facts of the case and all the
instructions given.

[48] Under Specification of Error No. 78, the appel-
lant claims that the court erred in failing to instruct
the jury on its own action that the jury might find
appellant guilty of a lesser offense embraced within
the charge in the indictment, namely, a misdemeanor
under Section 145(a), Internal Revenue Code. Again,
the entire source of authorities is California state
court decisions and we do not find that the evidence
warranted the giving of such other instructions where
none were requested. The court was justified in not
giving an instruction on the lesser offense from the
facts herein.

[49][50] Prejudicial error is asserted under Specifica-
tion No. 42 because a subpoena duces tecum was
served on appellant in the court room in the presence
_of the jury requiring him to produce his books. We
kiagree with the contention that it is error to request a
“defendant in a criminal case in the presence of a jury
/1o testify or produce documents against his will, al-
Ethrough he makes no objection thereto. However, we
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do not think there was prejudicial error in this case
because of other circumstances. The real objection to
such a proceeding is the prejudice created in the
minds of the jurors in case there be a failure to pro-
duce the papers. The jury was present when discus-
sion concerning lack of the books, that certain proc-
esses were available for obtaining them, and when a
request for adjournment was made to permit time for
securing the books and records. It was clearly im-
proper for the marshal to serve the defendant in the
court rooin in the presence of the jury; however, there
is support for the court's conclusion that the defen-
dant did not suffer prejudice thereby, the court stating
that there is no showing that the jurors knew of the
service and, too, that most likely they didn't; the court
immediately quashed the subpoena. In light of these
facts, we do not find that there was reversible er-
ror 28

*945 Appellant assigns other errors which are not
argued, but claims reliance thereon as errors, particu-
larly relying on motions for acquittal notwithstanding
the verdict, and motion for a new trial which was
refused. We have considered all further specifications
of error not argued, but do not find grounds for rever-
sal of the verdict and judgment.

Specifically as to Himmelfarb

[51] It will be remembered that Himmelfarb appealed
from the judgment entered after the jury had returned
a verdict of guilty against him as to Count II of the
indictment.

Appellant Himmelfarb on March 14, 1945, filed with
the Collector of Internal Revenue at Los Angeles,
California, an income tax return for the calendar year
1944 showing his net taxable income for that year,
computed on the community property basis, to be
$4,111.74, and the tax due to be $656.00, which was
paid. The joint venture return for ‘Miscellaneous En-
terprises’, heretofore referred to, was filed on May 24,
1945, for the fiscal year beginning May 1 and ending
April 30, 1945, and disclosed appellant's interest to
be $35,694.42 out of the $71,388.84, labeled ‘Misc.
Income.” Nothing else appeared on the return.

Himmelfarb was an employee of the Acme Meat Co.
during the year 1944 up to May 1, after which and
untit at least April 30, 1945, he was a partner of Or-
mont in that enterprise. Ermest Link, bookkeeper for
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the company, testifted that he saw appellant perform
work at the Acme Meat Co. during 1944 and 1945,
and saw him make out invoices to customers and
compute the amount due from the customers. Ac-
cording to the witness, Himmelfarb would compute
the weight of the meat sold and multiply it by three
and enter the sum thus obtained on a list in a drawer
at the plant. That he had seen these lists containing
names of customers and amounts opposite the names,
some of which were in appellant's handwriting and
some in Ormont's handwriting; some were marked
‘paid’ and crossed out, but he never actually saw
money ttansferred. That he, as bookkeeper, was
never given information of these transactions and
therefore did not record on the company books any of
the amounts appearing on such lists. That he audited
the payroll checks and there were payroli checks
made out to Himmelfarb; and that the profits received
from the Acme Meat Co. for the year 1944 were
credited to Ormont’s accounts on the books and re-
cords of the company.

Mr. Eustice and Mr. Phoebus, agents for the Bureau
of Internal Revenue, began investigations in Novem-
ber, 1945, to determine Himmelfarb's status with the
Acme Meat Co., and whether he had paid the proper
tax for the year 1944. On the basis of these investiga-
tions, Eustice determined that Himmelfarb had re-
ceived additional unreported income for that year. He
had possession of a photostatic copy of appellant’s
income tax return and with that he examined the
books and records of the Acme Meat Co. at the plant
and later made a transcript of certain accounts there-
from. The books were not available at the trial. Phoe-
bus first met and spoke to appellant on May 18, 1945,
in connection with the investigation, He testified that
he told Himmelfarb on May 23, 1945, that they were
contemplating an investigation of his income tax re-
turns. The joint venture return was filed the following
day, May 24, 1945. Eustice, in determining that ap-
pellant had additional income for the year 1944, used
information secured from his individual income re-
turn for that year, the 1945 partnership *946 return,
investigation of the books and records of the Acme
Meat Co., and information from the statements of
other government agents.

{iTestimony of David Gorgerty, a government witness
T-and an insurance broker, was admitted to show that
“:Himmelfarb had a fire insurance policy which had
Efu*srt been issued on April 3, 1944, to Himmelfarb,
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doing business as Phillip's Meat Co., and which he
subsequently on May 20, 1944, had transferred to the
Acme Meat Co., by indorsement. At approximately
the same time, Himmelfarb told Gorgerty that he and
Ormont were parmers doing business as the Acme
Meat Co. Exhibit 45 was admitted and consists of
five monthly reports of values for the period May to
October 1944, made out by Gorgerty, on which the
beneficiary reports each month the amount of mer-
chandise and stock on hand for the purpose of com-
puting the premium for Exhibit 44, which is a copy of
the original fire insurance policy. Some reports were
signed in blank, and information therefor was re-
ceived by telephone or obtained at the plant by
Gorgerty from appellant. Some were signed only by
Gorgerty; however, there is indication that he was so
authorized. The copy of the policy had certain pen-
ciled notations, which were not on the original pol-
icy, as follows: ‘Sam Ormont’ was added, and a line
drawn through ‘doing business as Phillip's Meat Co.,’
and ‘doing business as Acme Meat Co.” written in by
the underwriter to reflect the change.

William Malin, witness for the government and an
accountant, was hired for appellants by Mr. Mirman,
appellants' attorney, and he made out the return of
Ormont and Himmelfarb, filed May 24, 1945. Infor-
mation for the ‘Miscellaneous Enterprises’ and ‘Mis-
celianeous Income’ on the return was obtained from
Mr. Mirman. Information for the method of division
thereof on a fifty-fifty basis came from Himmelifarb
as did also the information that the business was a
joint venture. On July 31, 1945, Malin mailed certain
letters and financial statements to Mr. Bircher, spe-
cial agent for the Bureau of Internal Revenue and
also enclosed certain factual data, obtained from
Himmelfarb, disclosed by bank balances, books, re-
cords, and other sources of information furnished
him. Bircher had been assigned to investigate the
income of Ormont and Himmelfarb in May 1945 for
the years 1942, 1943 and 1944, and testified that he
first spoke to Himmelfarb on May 24, 1945, and told
him what he was doing and produced his credentials.

Agents for the government, among other things, in-
vestigated Himmelfarb's bank records for 1944 and
his net worth statement as of April 30, 1945, prepared
by Malin, showing cash on hand, cash in banks, war
bonds, and other assets in the sum of $42,863.45, less
liabilities of $375.94. The ‘Acme Meat Company
Receivable’ was shown therein as $3,308.45, fol-
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lowed by the explanation that ‘In addition to this 1/2
of the profits for the year 1945 accrues. On April 30,
1945, this has been tentatively estimated at
$9,561.06."

Testimony of Ralph Kibbee, an accousntant, illus-
trated a method of recomputing appellant's 1944 and
1945 returns which would prove that appellant had
paid all income tax owed by him and in fact over-
paid. In so doing, he utilized a certain sum as an addi-
tion to the 1944 return, deducting it from the 1945
income, to-wit: $11,979.63, which represented
245/365 of appellant's share of the profits of the joint
venture. That fraction represents the number of days
of the joint venture falling within the calendar year
1944, 120/365 days falling within the calendar year
1945. The amount of the 1944 tax, as recomputed on
the fractional share basis, is $5005.59 for 1944 and
$2454.39 for 1945, resuiting in a total for those years,
as recomputed, of $7459.98. The difference between
this total and the total tax for 1944 and 1945, shown
by the returns filed for said years is $1431.99, which,
with respect to the returns filed for those years, repre-
sents an overpayment. Kibbee also made a recompu-
tation of the 1944 return by allocating $13,641.11 of
the income from the joint venture, reported in the
1945 return, to the 1944 return. This amount, added
to the 1944 return, produced an amount correspond-
ing to the sum set forth in Count II as income for the
year 1944. The total amount of the tax, as recom-
puted, due on the 1944 return, is $5,843.91. He also
recomputed the 1945 return, subtracting the
$13,641.11 allocated to 1944, and the amount *947
of the tax for 1945, as recomputed, is $1,881.85. The
total amount of tax for the two years, shown by the
returns filed, is $8,891.97. The total amount of tax for
the two years, as recomputed, is $7,725.78. The dif-
ference is $1166.19, which amounts to an overpay-
ment. The computations are all made on a community
property basis. Kibbee was retained by Himmelfarb
the day before he testified and he had not had any
discussion with Himmelfarb, but based his computa-
tions on exhibits introduced into court and upon such
assumptions as are indicated by him. He assumed that
if certain sums were taken from the 1945 retun and
added to the 1944 return a different result would be
obtained. Since the details were unknown the alloca-
;tion had to be accomplished on the basis of propor-
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Himmelfarb to show his good reputation in the com-
munity, his truthfulness, honesty and integrity, and
his reputation for payment of bills.

Himmelfarb stated that none of the $35,694.42, his
share shown on the 1945 joint return, was reported by
him on his individual income tax return for the year
1944; that it represented the total amount received;
and that there were no expenses, nor were there any
books kept in that regard.

The jury was carefully instructed on the nature and
requirements of a fiscal return. They were first in-
formed of the law: That it must be proven beyond a
reasonable doubt and to a moral certainty, and that
the violation must have been wilful. They were told
that a fiscal return is merely an information return to
disclose distribution of the income from the joint
venture to the joint venturers or partmers. The net
income distributable must be reported by each one
and paid by him on or before the 15th day of March
of the calendar year following the calendar year in
which such fiscal year ends. The fiscal year is any
period not exceeding twelve months, other than the
calendar year, and there the period set forth was May
1, 1944, to April 30, 1945, the return being filed on
May 24, 1945. Relevant instructions given the jury
are set out in the margin. ™™

*948 Five questions are presented for argument by
Himmelfarb in his brief:

First: ‘Is there substantial evidence against appellant
to support the verdict of the jury and the judgment
entered thereon?’

In our opinion there was considerable investigation of
records of the company, personal records, conduct of
the business and the books of the company was made
by agents of the Burean of Internal Revenue. They
had available the individual and joint returns, finan-
cial statements, bank records and certain lists of per-
sonal assets. Results of the examination of this data
and the testimony at the trial clearly support their
finding that Himmelfarb received considerable in-
come in 1944 over and above that reported by him on
his individual return for that year. His claim that the
$35,694.42 income reported by him on the Partner-
ship return was from a separate venture on a fiscal
year basis which therefore did not have to be reported
on the 1944 return or any part thereof was presented
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to the jury with what proof there was; the jury, it
must be presumed, rejected this thesis and found that
a portion of that sum was received in 1944 and
should have been reported in that year on a calendar
year basis, and that there was no true joint venture of
‘Miscellaneous Enterprises’ kept on a fiscal year basis
whereby income could have been properly reported
on a fiscal year return. Evidence of Himmelfarb's
conduct and other circumstances present sufficiently
support the findings by the jury of a wilful intent to
evade and defeat a large part of his income tax due
and owing for the calendar year 1944 by filing a false
and fraudulent return. The understatement was first
established, and they thereupon properly drew from
the facts that it was wilfully done, for which there is
support in the evidence.

[52] The second question raised by Himmelfarb is:
*Did the trial court err in denying appellant’s motions
for an acquittal of the offense charged against him in
Count I of the indictment made at the close of the
government's case, and the motion for such acquittal
at the close of all the evidence?’

It is argued that there is not sufficient or substantial
evidence of facts which exclude every other hypothe-
sis than guilt, and that therefore it was the duty of the
trial judge to acquit defendant; that where all the evi-
dence is as consistent with innocence as it is with
guilt, as herein, this court must reverse the judgment
against the accused; that therefore the lower court
erred in not granting the motion for an acquittal.

As already shown, the facts and evidence supported
the action of the court below; the denial of the mo-
tions was proper.

The third question presented is: ‘Did the trial court
err in admitting in evidence, over appellant's objec-
tion: (a) Exhibit 34; (b} Exhibit 35; (c) Exhibit 36A;
{(d) Exhibit 50A; and {(e) Exhibit 50B; and in denying
appellant's motion to strike from the record {a) Ex-
hibit 32; (b) Exhibit 34; (c) Exhibit 35; and (d) Ex-
hibit 36A?’

It is contended that exhibits 32, 34, 35 and 36A per-
i tain to a period beyond the year 1944, the year in-
£ volved in the offense charged, and therefore are not
~i within the issues; that they were in no way connected
{; with this case, no foundation was laid for them, they
2 cover periods prior and subsequent to the period in-
b
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volved herein, and no showing was made that they
related to appellant's 1944 income or income tax and
thus the court erred in admitting them over objection.

Exhibit 32 was the signature card of appellant for the
commercial account maintained by him; exhibit 34
was the application*949 of Ruth Himmelfarb, wife of
appellant, dated Janvary 20, 1945, for a cashier's
check to Acme Meat Co. in the amount of $3150.00.
Exhibit 35 was the cashier's check, dated January 20,
1945, payable to Acme Meat Co. in the amount of
$3150.00, issued pursuant to said application. Exhibit
36A was comprised of a number of ledger sheets of
the commercial bank account for the period Decem-
ber 23, 1943, 10 March 22, 19435, Authorities are cited
to the effect that evidence which has no bearing on
the matters in issue should be excluded and that
where irrelevant evidence prejudicial to the accused
is admitted a judgment will be reversed, and, further,
where bank records are admitted without any evi-
dence connecting the same with the offense charged
it is error if prejudice is caused thereby.

Exhibit 44 is the insurance policy and exhibit 45 con-
stitutes the monthly reports made in connection with
the policy. It is claimed that no foundation was laid,
that the testimony of Mr. Gorgerty, who identified
the exhibits, failed to establish that the policy was a
true copy of the original and that this was not other-
wise established; further, that there was no reason for
introducing these exhibits except to prejudice
Himmelfarb.

Exhibits 50A and 50B are the statements of Himmel-
farb's net worth as of April 30, 1945, they being iden-
tical except that the first is unsigned, whereas the
latter is signed, by Himmelfarb. It is contended that
no foundation was laid therefor, that they are within
the rule respecting privileged communications, that
no corpus delicti has been established, and that said
exhibits were not within the issues of the case and
were subsequent in point of time to the offense
charged against Himmelfarb; also that there was no
tie-up made with the offense and that the mere pos-
session of assets is not indicative of evasion of in-
come taxes or that its acquisition was the result of
evasion of income taxes, citing Gleckman v. United
States, 8§ Cir., 80 F.2d 394, 399. Further, that specula-
tion and conjecture are not permitted to fasten guilt.
It is further asserted that prejudice was augmented
and aggravated by argument of the government coun-
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sel to the jury.

[53] The bank records, over objections of Himmel-
farb, were admitted to show income for the year 1944
and, along with other evidence in the case, consti-
tuted a part in the chain of circumstances proving
guilt. Even if it were assumed to be error, it was
harmiess error and is not shown to have prejudiced
the appellant. Willtams v. United States, 168 U.S.
382, 18 S.Ct. 92, 42 L Ed. 509, relied upon by appel-
lant, holds that the admission of bank records without
any evidence connecting the same with the offense
charged is reversible error where accused may have
been prejudiced thereby. The government’s argument
before the jury claims that the records show how
much money came into appeliant's account. In con-
sidering the evidence, it is doubtful whether the gov-
ernment properly connected this evidence with the
offense charged; however, in the circumstances we
do not find reversible error. Eustice, who examined
the account, stated that he did not actually use it in
the computation of the taxpayer's income as cor-
rected, but only for informational purposes. See
Gleckman v. United States. 80 F.2d at page 399, su-
pra, wherein it is said that ‘On the other hand, if it be
shown that a man has a business or calling of a lucra-
tive nature and is constantly, day by day and month
by month, receiving moneys and depositing them to
his account and checking against them for his own
uses, there is most potent testimony that he has in-
come, and, if the amount exceeds exemptions and
deductions, that the income is taxable.’

[54] As to the insurance policy and reports which
were admitted into evidence we find no impropriety,
for the evidence surrounding its introduction tended
to show appellant's status with the Acme Meat Co.
The evidence further shows that Himmelfarb acted
somewhat irregularly in transferring the policy from
himself to Sam Ormont and himself, doing business
as Acme Meat Co., which bears upon his general
conduct in business and sheds light on the element of
intention.

[55] The introduction of the net worth statements
over objection was not reversible error. They were
prepared by his accountant and sent to the govern-
{iment *950 agents, showing his net worth as of April
£30, 1945. It is argued that no connection with 1944
:,.l'income was shown, at least, it was never established
'-g that, the amounts therein reflected income for the year
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1944 in excess of that reported. Further, it was not
thereby shown that income tax was not paid on such

sums or that its acquisition was the result of evasion

of income taxes. However, the trial court did ot hold
that the mere possession of assets was the basis for
the verdict herein. Again, it is merely a part of the
evidence which goes to show Himmelfarb's income
in the general period involved, and therefore was
relevant.

[56] We are of the opinion that net worth statements
are pertinent in establishing an accumulation of in-
come by Himmelfarb. The case is quite clear that
Himmelfarb had a large source of income in 1944
and that his general conduct suggests and proves eva-
sion of taxes thereon in the proper period. We do not
think any of the exhibits objected to created prejudice
such as would amount to reversible error when we
view the entire record and note ‘the proof and circum-
stances establishing guilt. As stated earlier in the
opinion, there is no privilege protecting appellants
from any disclosures by their accountants.

[571[581(59] The fourth question presented concerns
the conduct of counsel for the government: ‘Was
counsel for the government guilty of misconduct: (a)
In making repeated references in his opening and
closing argument to the jury of other alleged crimes
and offenses purportedly committed by appellant, of
which there was no evidence against appellant, and
by repeatedly stating to the jury that the sources of
the income upon which appellant allegedly attempted
to evade income taxes were overcharges, side pay-
ments and extra payments unlawfully collected and
received in connection with the sale of meat, notwith-
standing the fact that there was no evidence against
appellant showing that such income or any income
received by him was received from overcharges, side
payments, or exira payments received in connection
with the sale of meat, or any other unlawful transac-
tions; and (b) In stating to the jury that witnesses not
called by appellant were accessible and available to
him, and stating or inferring that if appellant was
innocent such witnesses would have been called by
him, and that the reason such wiinesses were not
called was that the testimony of such witnesses
would be adverse to appellant.’

It is not feasible nor necessary to set forth the state-
ments complained of by appellant. We have read the
argument in its entirety and find nothing which
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would constitute reversible error. In light of the cir-
cumstances of this case the statements are such as
might reasonably be expected. The argument is based
upon the evidence in the case and that which may be
reasonably inferred therefrom. See Malone v. United
States. 7 Cir., 94 F.2d 281, supra, wherein it was held
that counsel may adopt inferences from the evidence
in presenting his argument to the jury. Quoting from
that case, 94 F.2d at page 288 it is said: * * * * the
argument, taken as a whole, though vigorous and
forcible, is as fair to the defendant as might reasona-
bly be expected under the circumstances. Counsel
have a right to make any argument based upon evi-
dence proven in the case, or which may be reasona-
bly inferred therefrom, * * * . We do not think gov-
emment counsel went beyond this right, and there is
evidence to support his argument and the inferences
drawn by him. Considerable objection is made to the
lack of separation of the evidence in reference to both
defendants and that government counsel improperly
applied evidence which was referable only to Crmont
against Himmelfarb. The two were tied together and
the two ran a business together, and for the most part
acted jointly throughout so that most of the evidence
in conduct of that business would be properly related
to both defendants. The trial court properly limited
the admission of evidence sought to be introduced by
the government, and we do not find any error in the
government's supporting argument. Himmelfarb
made no objection throughout the argument nor did
he request the court to admonish the jury to disregard
any part of the argument as improper. It is only where
an error is seriously prejudicial that it will be noticed
in the absence of objection. See *9518kuy v. United
States, § Cir., 261 F. 316. Here, there was no error,
let alone a prejudicial error. The jury was not misled
or confused as to the basic elements in this case. The
facts were disclosed by the 1944 returns together
with the partnership return on a fiscal year basis filed
May 24, 1945, and by the documents consisting of
letters, net worth statements and affidavits. The evi-
dence substantially supports the conclusion that the
income for 1944 was greater than reported and that
the unreported sums were net income. No records
existed as to the income stated on the partnership
return, as it grew out of vague and unrecorded cumu-
lative totals, the profits being distributed irregularly.
- The report of such funds as coming from a joint ven-
THure followed after knowledge of an investigation of
21944 income of both appellants. There is consider-
/able more evidence indicating the general conduct
}_.gmd intention of Himmelfarb and the acceptance of
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overcharges which were not recorded in the regular
books of the business. From the case as a whole we
cannot find prejudice in the argument before the jury.
The other alleged crimes complained of were prop-
erly admitted to prove intent and wilfulness in the
evasion of income tax. The jury was carefully in-
structed on the limitations of such evidence, and ap-
pellant was fully protected. See McCoy v. United
States, 9 Cir., 169 F.2d 776, certiorari denied 335
U.S. 898, 69 §.Ct. 298, supra.

[60] It is objected that the government counsel im-
propetly called attention to the fact that certain wit-
nesses were available but were not called upon to
testify and improperly commented upon why they
were not placed on the stand in support of the de-
fense. The witnesses were Mr. Moody and Mr. Ma-
lin; both, it was argued, were accessible to act as wit-
nesses for Himmelfarb. We do not think that counsel
for government should have used this failure to pro-
duce certain witnesses or to have drawn it to the jurys
attention, for he was in no way bound to produce
them. In the closing argument for Himmelfarb, coun-
sel refers to both of these witnesses and mentions the
limited extent of Malin's testimony and refers to
Moody's signature on the return for Himmelfarb, and
states that it merely ‘establishes it is someone other
than defendant Himmelfarb who prepared that re-
turn.” This preceded the government's mention of the
two men which in a way constituted an attempt to
answer the inferences drawn by the other counsel.
Again, in view of this fact, the evidence in the case,
and the lack of objection, we do not find reversible
error. The fifth question proposed by appellant: ‘Did
the trial court err in refusing to charge the jury as
requested by appellant in his proposed instructions to
the jury: (a} No. 17; (b) No. 22; (c) No. 25; (d) No.
27; (¢) No. 29; (f) No. 30; and (g) No. 357’

[61] It is unnecessary to set forth ali of the requested
instructions; suffice it to say that we have carefully
considered the instructions as a whole and find that
they fully cover the applicable law and that the jury
was adequately advised of Himmelfarb's rights and of
the law applicable thereto in light of the evidence in
the case. It was not error to refuse the specific in-
structions requested. The evidence did not warrant
the emphasis on a request to instruct on mistake of
fact and/or ignorance of the truth or falsity of the
matter set forth. The jury was fully instructed on re-
quirements of proof, the element of wilfulness and
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the statute charged to have been violated.

The final question raised by appellant is: ‘Did the
trial court err in denying appellant's motions for an
acquittal notwithstanding the verdict of the jury, and
in the alternative, for a new trial?’

Consideration of the facts and law in this case shows
that the verdict of guiit was supported by the evi-
dence and that the trial court properly refused to grant
an acquittal notwithstanding the verdict or a new

trial.

The judgments against both Ormont and Himmelfarb
are affirmed.

Lol AW ) i

i et ™
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FNI1. The right or immunity against being
placed twice in jeopardy for the same of-
fense is a personal right, an individual privi-
lege, and may be waived by the accused, ei-
ther expressly or impliedly, Brady v. United
States, 8 Cir., 24 F.2d 397, 399, 405, certio-
rari denied 278 U.S. 603, 49 S.Ct. 10, 73
L.Ed. 531, Whether a waiver has occurred
depends upon the circumstances of each
case. A waiver involves the intenttonal re-
linquishment or abandonment of a known
right or privilege. A strong presumption is
raised against the waiver of fundamental
rights by an accused. His constitutional
rights are jealously and vigilantly
guarded. Johnson v. Zerbst. 304 U.S. 458,
464, 58 S.Ct. 1019, 82 L.Ed. 1461; Glasser
v. United States, 315 U.S. 60, 70, 62 S.Ct.
457, 86 L.Ed. 680; VonMoltke v. Gillies
332 1).8. 708, 723, 68 S.Ct. 316, 92 L Ed.
309; McCrea v. Jackson, 6 Cir., 148 F.2d
193, 197. The mere silence of an accused or
his failure to object or to protest a discharge
of the jury cannot amount to a waiver of this
immunity. ‘It would be a harsh rule to hold
that defendant consented to a withdrawal of
the case from the jury simply because he in-
terposed no objection.” State v. Richardson,
47 S.C. 166, 25 S.E 220, 222, 35 L.R.A.
238. There must be more in order to over-
come the presumption.

FN2. Ordinarily jeopardy attaches when a
jury is sworn to try the case. See Cornero v.
United States, 9 Cir., 48 F.2d 69, 74 A.L.R.
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797. infra. If the constitutional inhibition
against twice in jeopardy is to be given its
strict meaning and jeopardy attach when the
jury is sworn, the permitted once in jeopardy
has been used. The text of our opinion
shows, however, that the accused is not al-
ways immune from trial before a jury
merely because a former jury had been
sworn to try his case. The Supreme Court
has decided that in numerous circumstances
either the jeopardy attaching when the jury
was sworn didn't count or didn't attach when
the jury was sworn. Numerous high authori-
ties state the case as though the attached
jeopardy has been excused for one reason or
another. Whether the result of no jeopardy is
reached by holding that it did attach but was
released or that it did not attach at all, is not
highly important. Suffice it to say that we
think it more consonant with the constitution
to hold to the latter theory because we have
not said in the opinion that jeopardy at-
tached with the swearing of the first jury.

FN3. The following cases are relevant:

In Lovato v. State of New Mexico, 242 U.S.
199, 37 $.Ct. 107, 61 L.Ed. 244, the defen-
dant was arraigned and pleaded not guilty to
an indictment for murder. Later, without
withdrawing the plea, he demurred to the in-
dictment as not charging an offense. The
demurrer being overruled, both sides being
ready for trial, a jury was duly empaneled
and sworn, but on motion of the prosecuting
officer the court dismissed the jury and di-
rected that the defendant be arraigned anew.
This was done forthwith, the accused
pleaded not guilty again, and both sides be-
ing ready, the same jury was sworn once
more and the trial proceeded to a conviction.
The court held that there was no double
jeopardy, saying, 242 _1).S.at page 201, 37
S.Ct. page 108: ‘Under the circumstances
there was, in the best possible view for the
accused, a mere irregularity of procedure
which deprived him of no right. * * * it is
apparent that the confusion was brought
about by an overcautious purpose on the part
of the court to protect the rights of the ac-
cused. Whether or not, under the circum-
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stances, it was a necessary formality to dis-
miss the jury in order to enable the accused
to be again arraigned and plead, the action
taken was clearly within the bounds of
sound judicial discretion.” The decision in
Lovato's case was favorably distinguished in
Comero v. United States, supra.

In Blair v. White, 8 Cir., 24 F.2d 323, 324,
the United States attorney introduced, after
the jury was sworn, a record of a previous
conviction of defendant before defendant
had been called as a witness. Defendant's
counsel moved the court that the jury be dis-
charged for such misconduct. It was dis-
charged, and thereafter a trial was had be-
fore another jury, resuiting in a conviction.
A plea of former jeopardy was rejected, The
court relied mainly on Thompson v. United
States, 155 U.S 271, 15 S.Ct. 73, 39 L.Ed
146, supra, ‘in which much the same situa-
tion was presented.’

In United States v. Giles, D.C. Okl., 19
F.Supp. 1009, the prosecution was for con-
spiracy to defraud the United States by cor-
rupt administration of the F.E.R.A. The
court discharged the jury over accused's ob-
jection because of the court's remarks, relat-
ing to extravagance and waste of relief
funds, questioning good faith of the prosecu-
tion, and calling attention to want of prose-
cution of others. Another jury was sworn,
and a verdict of guilty followed. Defendant's
plea of once in jeopardy was denied. The
court stated 19 F.Supp.at pages 1012, 1013:
“This record forces the conclusion that the
trial judge, in the exercise of the sound dis-
cretion vested in him, was justified in taking
the case from the jury and declaring a mis-
trial. * * * If he acted impartially, as we
must assume he did, his action was not only
justified but required.” And see Ercoli v.
United States, 76 U.S.App.D.C. 360, 131
F.2d 354, 355, where it was said that if the
trial judge varies the order of proof and re-
ceives evidence out of its logical order,
which it is his discretjon to do, it may be-
come necessary later for him to declare a
mistrial.
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In the words of Lovato's case, the issue pre-
sented on this appeal was brought about by
an over-cautious purpose on the part of the
court to protect the rights of the accused. At
the time of the discharge, no evidence had
been heard. The court had reason to be fear-
ful of prejudice detrimental to the defen-
dants. Appropos, it was said in McGuire v.
United States, 273 1J.S. 95, 99, 47 5.Ct. 259
260, 71 L.Ed. 556: *A criminal prosecution
is more than a game in which the govern-
ment may be checkmated and the game lost
merely because its officers have not played
according to rule.” On the other hand, com-
pare what was said in Cornero_v. United
States, 9 Cir., 48 F.2d 69, at page 71, 74
A.LR. 797, supra: “We are here dealing * *
* with a fundamental right of a person ac-
cused of crime, guaranteed to him by the
Constitution, and such right cannot be frit-
tered away or abridged by general rules con-
cerming the importance of advancing public
justice.” As indicated ante, there it was held
that the failure of the district attorney to
have present his witnesses did not necessi-
tate as a matter of law the discharge of the
jury. But the court in the Cornero case fur-
ther remarked 48 F.2d at page 71: ‘The
situation presented is simply one where the
district attorney entered upon the trial of the
case without sufficient evidence to convict.’

FN4. 26 U.S.C.A. § 145(b). ‘Failure to col-
lect and pay over tax, or attempt to defeat or
evade tax. Any person required under this
chapter to collect, account for, and pay over
any tax imposed by this chapter, who will-
fully fails to collect or truthfully account for
and pay over such tax, and any person who
willfully attempts in any manner to evade of
defeat any tax imposed by this chapter or the
payment thereof, shall, in addition to other
penalties provided by law, be guilty of a fel-
ony and, upon conviction thereof, be fined
not more than $10,000, or imprisoned for
not more than five years, or both, together
with the costs of prosecution.’

FN5. Witness Link, in addition, testified that
the Acme Meat Company had only one set
of books, and that he had never declined to
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make any entries therein, that the invoices
offered had been obtained by him from the
office of the Company where they were be-
ing used as scratch paper, that he had
handed them over to the government, that on
several occasions, Ormont had instructed
him to make erroneous entries and to change
calculations in order not to lose certain gov-
emment subsidies, which Link did, that he
had seen Ormont making sales for cash on
the premises, that he had seen Himmelfarb
computing amounts due from customers and
a list kept by both accused of amounts due
and outstanding from customers, that he had
prepared Ormont's 1944 return, using fig-
ures given him by Ormont which Ormont
claimed to be income from war bonds, and
that Ormont had represented to him that
such amounts represented all of his income.

FN6. We quote with approval from United
States v. Heitner, 2 Cir., 149 F.2d 105, 107:
‘Finally, as to the objection that, when the
policeman asked what Cryne had in the
building, he did not tell Cryne that the an-
swer might be used against him, we need
add nothing to what we said in United States
v. Block, 2 Cir., 88 F.2d 618. However
commendable it may be, even as a preface to
such a casual inquiry as that here at bar, so
to caution an accused, in the end the ques-
tion is always whether the answer was ‘vol-
untary.” This objection is really only a part
of what is covered by United States v.
Mitchell, supra, 322 U.S. 65, 64 S.Ct. 896,
88 L.Ed. 1140. The situation in Wood v.
United States, 75 U.S.App.D.C. 274, 128
F.2d 265, 141 A.L.R. 1318 was altogether
different.’ Also see Wilson v. United States,
162 U.S. 613, 623, 16 S.Ct. 895, 40 L.Ed.
1090; Powers v. United States, 223 U.S.
303, 313, 32 S.Ct. 281, 56 L.Ed. 443,
Thompson v. United States, 7 Cir., 10 F.2d
781, 784; Gerard v, United States, 7 Cir., 61
F.2d 872, 874; United States v. Block, 2
Cir., 88 F.2d 618, 620; United States v.
Klinger, 2 Cir., 136 F.2d 677, 678; Morton
v. United States, 79 U.S. App.D.C. 329, 147
F.2d 28, 31, certiorari denied 324 U.S. 875
65 S.Ct. 1015, 89 L.Ed. 1428; Pulford v.
United States, 6 Cir., 155 F.2d 944, 947.
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FN7. “In this connection, it is not necessary
for the Government to prove the precise
amount which it charges was the true in-
come of the defendant, nor is it necessary to
prove the precise amount of tax which was
due on that income. It is sufficient if the
Government proves that in addition to the
income which the defendant himself re-
ported on his income tax return, the defen-
dant Ormont received as income substan-
tially the sum alleged as taxable income dur-
ing that year. In other words, the Govern-
ment need not establish as to Count 1 that
the precise sum of $36,982.52 was the cor-
rect net taxable income of the defendant
Ormont for that year. Of course in this re-
spect, as well as in all others, the Govern-
ment's proof must convince you beyond a
reasonable doubt.’

FN8. The appellant relies heavily upon
McKnight v. United States, 6 Cir.. 115 F.2d
972, 977, but that case is distinguishable on
its facts, The demand for producing incritni-
nating documents was made by counsel for
the government under the direction of the
trial judge and no direction was made to the
jury to disregard the error. See Fitter v.
United States, 2 Cir, 258 F. 567, 576,
wherein it was stated that if it be doubtful
whether the jury heard an alleged improper
remark made by the prosecutor, who con-
sented that it be stricken, and the court in-
structed them if they heard it to disregard it,
the error was harmless. The court in the in-
stant case told the jurors that defendant had
a constitutional right that he may not be
compelled to testify and his failure to testify
may not create any presumption or inference
of guilt and that the prosecution must prove
guilt beyond a reasonable doubt and to a
moral certainty. Further, that they must not
consider any evidence not admitted by the
court and that any lack of testimony by de-
fendant will not be used against him.

In Bain_v. United States, 6 Cir., 262 F. 664,
667. it is stated that the error might be suffi-
ciently cured and that a consideration of ali
the circumstances shows that the defendant
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was not substantially prejudiced, for ‘the
trial court did everything possible to neutral-
ize the false step which had been made. * *
* Every such case must depend upon its own
circumstances as to whether the net result is
reversible error; * * * °

See McDonough v. United States, 9 Cir.,
299 F. 30, 42, in which the case of
McKnight v. United States, 6 Cir., 115 F.
972, 976. is again distinguished: ‘The situa-
tion was, in fact, very different. In the trial
court in that case a demand was made by
counsel for the government, acting by direc-
tien of the trial judge, upon the defendant to
produce an incriminating document. This
was plainly error, but there was no order of
the court directing the jury to disregard the
error. Had there been such an order as there
was in this case, the inference is that the
Circuit Court of Appeals would have held
that the incidental reference made to defen-
dants in court was not prejudicial error, and
further, the defendants subsequently took the
stand and testified voluntarily.

In United States v. Rosenstein, 2 Cir.,, 34
F.2d 630, 634, the court states ‘The court in-
structed the jury to disregard this request (to
defendant to furnish a check as evidence
against himself), stating that the appellant
was not called upon to produce papers in his
possession to be used against himself. This
admonition was asked for by both counsel
for the government and counsel for the ap-
pellant. These circumstances distinguish the
case from McKnight v. United States. 6 Cir,,
115 F. 972. If it was improper to ask for the
production of checks, that error was cured
by the caution given to the jury by the trial
judge. * * * Moreover, it appears that, at the
request of his own counsel, Marcus pro-
duced checks showing the purchase of mer-
chandise, as well as the bills therefor.” The
authorities all rule that the action must be
incriminating and prejudicial according to
the circumstances and facts of the particular
case. We do not find such prejudice in our
facts as would cause reversal.

FNS. * * * * In this connection, it is part of
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your functions to decide whether the defen-
dants actually had some income-producing
enterprise, or enterprises, from which they
derived the sum of roughly $71,000, which
they reported on that fiscal year basis in that
return. In this connection, you must deter-
mine what enterprise, if any, the defendants
engaged in besides the operation known as
the Acme Meat Company, if you decide they
were engaged together in the Acme Meat
Company, and whether the $71,000 reported
on that return was actually received by them
as part of the transactions carried on as the
Acme Meat Company, or whether the
money was received as income with refer-
ence to some other transaction not part of
the Acme Meat Company sales and opera-
tions.

‘Ultimately you are to decide in this connec-
tion, among other things, whether the
$71,000 odd dollars reported on the fiscal
year return was or was not part of the in-
come derived from the sales made as oart if
the operation of the Acme Meat Company,
and whether that money, or a substantial part
of that money, was in fact received by each
of the defendants as part of his income from
the Acme Meat Company operations; and if
not, then whether or not books and records
were kept of such other enterprise as re-
quired by the statute.

‘The statute in that connection, Section 41 of
the Internal Revenue Code (26 US.C.A. §
41}, reads as follows:

“The net income shall be computed upon the
basis of the taxpayer's annual accounting pe-
riod (fiscal year or calendar year, as the case
may be) in accordance with the method of
accounting regularly employed in keeping
the books of such taxpayer; but if no such
method of accounting has been so em-
ployed, or if the method employed does not
clearly reflect the income, the computation
shall be made in accordance with such
method as in the opinion of the Commis-
sioner does clearly reflect the income. If the
taxpayer's annual accounting period is other
than a fiscal year as defined in section 48 or
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if the taxpayer has no annual accounting pe-
riod or does not keep books, the net income
shall be computed on the basis of the calen-
dar year.'

“Books need not be formal.

‘The Internal Revenue regulations, which
have the force of law, provide that the type
of books and records which must be kept in
this connection to allow the filing of a return
on a fiscal year basis, are books and records
which contain entries which are sufficient to
establish the amount of gross income and
the deductions, credits and other matters re-
quired to be shown in returns, and that such
books and records shall be kept at all times
available for inspection by Internal Revenue
officers and shall be retained so long as the
contents may become material in the ad-
ministration of any internal revenue law.

‘If no books or records of the type required
by law are kept, a fiscal year return cannot
be filed, but the sums earned must be re-
ported upon the calendar year return for the
vear in which they were earned.

‘The defendants in this case are charged
with alleged violations of subparagraph (b)
of Section 145 of the Internal Revenue
Code; and said section does not make it a
crime for the defendant taxpayer to conceal
or fail to disclose the source or sources of
income.’

C.A 91949,
Himmelfarb v. U.S.
175 F.2d 924, 49-1 USTC P 9313, 38 A.F.T.R. 145

END OF DOCUMENT
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229 FR.D. 632
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H
United States District Court,
N.D. California.
SONY COMPUTER ENTERTAINMENT AMER-
ICA, INC,, Plaintiff,
V.
GREAT AMERICAN INSURANCE CO., et al., De-
fendants.
No. C-04-0492 PJH (EMC).

Aug. 9, 2005.

Background: Videogame manufacturer brought ac-
tion alleging that its insurance companies wrongfully
and in bad faith denied insurance coverage for de-
fense and indemnity in connection with consumer
lawsuits. Insurer moved to compel discovery.

Holdings: The District Court, Chen, United States
Magistrate Judge, held that:

(1) communications between attorney and client in
presence of client's insurance broker were not pro-
tected, and

(2) scope of client's waiver of attorney-client privi-
lege as result of its disclosure of e-mail included any
follow-up discussions.

Motions granted in part, and denied in part.
West Headnotes

[1] Privileged Communications and Confidential-
ity 311H €26

311H Privileged Communications and Confidential-
ity
311HI In General
311Hk24 Evidence
311HKk26 k. Presumptions and Burden of
Proof. Most Cited Cases
(Formerly 410k222)

7:Burden of establishing that particular matter is privi-
£;leged is on party asserting privilege.

’1121 Privileged Communications and Confidential-

Page 1

ity 311H €158

311H Privileged Communications and Confidential-
1ty
311HIII Attorney-Client Privilege
311Hk157 Communications Through or in
Presence or Hearing of Others; Communications with
Third Parties
311Hk158 k. In General. Most Cited Cases
(Formerly 410k206)
Under California law, communications between at-
torney and client in presence of client's insurance
broker were not protected under attorney-client privi-
lege, absent showing that broker was present to fur-
ther client's interest. West's_Ann.Cal.Evid.Code §
9i12.

13] Privileged Communications and Confidential-

ity 311H €20

311H Privileged Communications and Confidential-
ity

311HI In General

311Hk20 k. Waiver of Privilege. Most Cited

Cases

(Formerly 410k219(1))
Under California law, scope of waiver of privilege is
narrowly defined and information required to be dis-
closed must fit strictly within confines of waiver.

141 Privileged Communications and Confidential-
ity 311H €168

311H Privileged Communications and Confidential-
ity

31THII Attorney-Client Privilege

311Hk 168 k. Waiver of Privilege. Most Cited

Cases

(Formerly 410k219(3))
Under California law, proper scope of client's waiver
of attorney-client privilege as result of its disclosure
to third party of e-mail from attorney included not
only actual contents of e-mail but also any follow-up
discussions between law firm and client regarding -
mail, but did not extend to matters and claims not
discussed in e-mail.
*632 Martin H. Myers, Raymond H. Sheen, Heller
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Ehrman White & McAuliffe LLP, San Francisco,
CA, for Plaintiff.

David A. Tartaglio, Jennifer M. Kokes, Musick
Peeler & Garrett LLP, Los Angeles, CA, Michael
Charles Cooper, Robert M. Peterson, Carlson, Cal-
ladine & Peterson LLP, Katherine Catlos, Lewis
Brisbois Bisgaard & Smith LLP, Gregory K. Jung,
Piper Rudnick LLP, San Francisco, CA, for Defen-
dants.

ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANT'S MOTION TO COM-
PEL ANSWERS TO DEPOSITION QUESTIONS
BY ANDREW VU; AND GRANTING IN PART
AND DENYING IN PART DEFENDANT'S MO-
TION TO COMPEL FURTHER DEPOSITION
OF JENNIFER LIU (Docket Nos. 143-46)

CHEN, United States Magistrate Judge.

Defendant American Home Assurance Co. {“Ameri-
can Home”) has filed two motions to *633 compel
contesting the assertion of privilege by Plaintiff Sony
Computer Entertainment America, Inc. (“SCEA™) at
the depositions of Jennifer Liu and Andrew Vu. Part
of the motion related to Ms. Liu has been withdrawn.
See Joint letter of 7/25/05, at 2. The Court hereby
addresses the remaining issues raised in each motion.
Each motion is GRANTED in part and DENIED in
part.

I. FACTUAL & PROCEDURAL BACKGROUND

SCEA has filed suit against various insurance com-
panies, including American Home. In essence, SCEA
contends that American Home and the other insur-
ance companies wrongfully and in bad faith denied
insurance coverage to SCEA for defense and indem-
nity in connection with consumer lawsuits against
SCEA claiming property damage, false advertising,
and other injury in connection with PlayStation and
PlayStation 2. See FAC § 1. The consumer lawsuits at
issue are known as the Nickerson/Muccioli lawsuits
and the Kim/Kaen lawsuits.

{4A. Deposition of Ms. Liu
*On December 14, 2005, American Home noticed the
jdeposition of Ms. Liu, the director of legal and busi-

i
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(i)

. Page 2

ness affairs at SCEA. See Davis Decl., Ex. 1; see also
id., Ex. 5 (Liu Dep. at 68). SCEA produced Mr. Liu
for deposition on January 11, 2005. See Mot. at 8.

On December 15, 2004, American Home also noticed
a 30(b)(6) deposition regarding the underlying Nick-
erson and Muccioli lawsuits, see Davis Decl., Ex. 2,
and another 30(b){6) deposition regarding the under-
lying Kim and Kaen lawsuits. See id, Ex. 3. SCEA
elected to designate Ms. Liu for both 30(b)(6) deposi-
tions, which took place on January 12 and 14, 20035,
See Mot. at 8.

During the depositions of Ms. Liu, both in her indi-
vidual and 30(b)(6) capacities, privilege objections
were made by SCEA's counsel.

B. Deposition of Mr. Vu

On December 14, 2004, American Home noticed the
deposition of Mr. Vu, a lawyer at SCEA. See Davis
Decl., Ex. 1; Mot. at 3. SCEA produced Mr. Vu for
deposition on January 21, 2005. See Mot. at 3.

During Mr. Vu's deposition, privilege objections
were asserted by SCEA's counsel.

H. DISCUSSION

At the hearing on the motions to compel, the parties
agreed that the disputes involving Ms. Liu and Mr.
Vu could be boiled down to three issues, namely, (1)
whether SCEA's communications with and in the
presence of third parties are privileged; (2) whether
SCEA waived its privilege with respect to communi-
cations with outside counsel (i.e., the Crosby Heafey
and Gray Cary law firms) by disclosing to third par-
ties a document known as “Exhibit A-49”; and (3)
whether Ms. Liu and Mr. Vu played business roles or
legal roles, e.g., with respect to the supervision of
SCEA's counsel in the consumer lawsuits and events
related to the tender of SCEA's claim to American
Home.

A. SCEA's Communications with and in the Presence
of Third Parties

At the hearing on the motions, the parties clarified
that the only third party at issue is Mr. O'Neil, the
insurance broker for SCEA, and not Mr. Webber, the
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representative of another insurance company, Great
American. (SCEA agreed that there is no privilege as
to communications to which Mr. Webber was a
party.) American Home argues that attorney-client
communications involving or made in the presence of
Mr. O'Neil are not privileged. SCEA, in turn, argues
that such communications are confidential and privi-
leged because Mr. O'Neil was “present indisputably
to further SCEA's interest in Ms. Liu's consultations.”
Joint letter of 7/25/05, at 9 (citing Cal, Evid.Code §
952 (allowing for disclosure of information to third
parties “present to further the interest of the client in
the consultation or those to whom disclosure is rea-
sonably necessary for the transmission of the infor-
mation or the accomplishment of the purpose for
which the tawyer is consulted”)).

{1] Generally, “[t]he burden of establishing that a
particular matter is privileged is on the party assert-
ing the privilege.” *634San_Diego Professional Ass'n
v._Superior Court, 58 Cal.2d 194, 199, 23 CalRptr.
384, 373 P.2d 448 (1962). There is an exception:
“Whenever a privilege is claimed on the ground that
the matter sought to be disclosed is a communication
made in the course of the lawyer-client ... relation-
ship, the communication is presumed to have been
made in confidence and the opponent of the claim of
privilege has the burden of proof to establish that the
communication was not confidential.” Cal.
Evid.Code § 917. That exception to the normal allo-
cation of burden is lost, however, when the commu-
nication is disclosed to a third party under California
Evidence Code § 912(a). See id_§ 912(a) (noting that
party has waived privilege if it has “disclosed a sig-
nificant part of the communication or has consented
to such disclosure made by anyone”); see also
Moeller v. Superior Courr, 16 Cal.4th 1124, 1136, 69
Cal.Rptr.2d 317. 947 P.2d 279 (1997) (“[T]he holder
of an evidentiary privilege waives it by voluntarily
disclosing the privileged communication to a third
party....”’). Where a third party is present, no pre-
sumption of confidentiality obtains, and the usual
allocation of burden of proof, resting with the propo-
nent of the privilege, applies in determining whether
confidentiality was preserved under § 952 Ml Sep
Raytheon Co. v, Superior Court, 208 Cal.App.3d 633,
688, 256 Cal.Rptr. 425 {1989} (“[T]he presence of
ﬂthird parties does not destroy confidentiality if the
;-disclosure was reasonably necessary to accomplish
-ithe client's purpose in consulting counsel.”’) (empha-
¢ sis added); see also D.I_Chadbourne, Inc. v. Superior
LCburt, 60 Cal2d 723, 729, 36 Cal.Rptr. 468, 388

i e e it -t L
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P.2d 700 {1964) (“The party claiming privilege car-
ries the burden of showing that the evidence which it
seeks to suppress is within the terms of the statute.”);
¢/ 2 Paul R, Rice, Attorney-Client Privilege in the
United States § 9:20, at 53-54 (2d ed. 1999) (“[O]nce
it is established that third parties were either present
at an attorney-client meeting or permitted to examine
confidential attorney-client communications, the pro-
ponent must prove that those third parties were acting
as agents of either the attorney or client in order to
avoid a finding that confidentiality was missing.”).

FNL. It is appropriate that the proponent of
the privilege has the burden of proving that a
third party was present to further the interest
of the proponent because, in this situation,
where the privilege turns on the nature of the
relationship and content of communications
with the third party in question, the propo-
nent is in the better posture to come forward
with specific evidence explaining why con-
fidentiality was not broken. Cf. People v.
Medina, 51 Cal.3d 870, 885, 274 Cal.Rptr.
849, 799 P24 1282 (1990) (*In determining
the propriety of a particular proof allocation,
a critical factor is the extent to which either
party has access to the relevant informa-
tion.”).

[2] Here, SCEA provided no evidentiary support for
its claim that Mr. O'Neil was present to further the
interest of SCEA in the consultation or someone to
whom disclosure was reasonably necessary to ac-
complish the purpose for which the lawyer was con-
sulted. Although there was a great deal of discussion
at the hearing as to whether Mr. O'Neil was present
as a claims advocate to assist SCEA and its attorney
or as a potential adversary to SCEA, no admissible
evidence was presented to the Court as part of the
parties' submissions in support of or in opposition to
the motion to compel 2 SCEA did not, for example,
provide a declaration from Mr. O'Neil or even from
Ms. Liu regarding Mr. O'Neil's role with respect to
SCEA's insurance claim, Thus, SCEA failed to camry
its burden of proving the privilege.

FN2. After the hearing on the motions to
compel concluded, SCEA filed a letter brief,
asking for leave to file supplemental evi-
dence to support its claim that Mr. O'Neil
was present to assist SCEA and its attormney.
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See Docket No. 213. The Court denies that
request. SCEA's contention that it was not
aware of the need to supply such evidence is
not well taken: SCEA was the one to put
forward the argument based on § 352.

B. Waiver Through Disclosure of Exhibit A-49

Exhibit A-49 is an eight-page fax, dated June 13,
2002, sent from Near North Insurance Brokerage,
Inc. (*Near North”) to AIG Claim Services (“AIG”).
AlG apparently then turned over the fax to American
Home. Exhibit A-49 states in part: “Attached is a
lawsuit in reference to the above captioned claim
[i.e, Kaen suit against SCEAY.” Davis Decl,, Ex. 3.
One of the attachments to the Near North fax is a fax
from SCEA to *635 several individuals at Sony Cor-
poration of American and Near North, dated May 30,
2002. The fax states: “Per Andrew Vu's instructions,
please tender the [Kaen class action], putting our in-
surers on notice of this potential claim. []] Enclosed
are copies of the following items: ... May 28, 2002,
fax from Luanne Sacks at Crosby, Heafey, Roach &
May to Andrew A. Vu.” /d. The communication from
Ms. Sacks to Mr. Vu is a fax of an e-mail from Ms.
Sacks to Mr. Vu, which is labeled “URGENT-
CONFIDENTIAL-DVD class claim-Edward Kaen.”
At the hearing on the motions, SCEA did not contest
that any privilege over Exhibit A-49 had been waived
through the disclosure of the Sacks e-mail to Near
North. Thus, the only question for the Court is the
scope of the waiver. SCEA argues that “the waiver
must be strictly limited to the actual contents of the
email itself.” Opp'n at 16 n. 17. In contrast, American
Home argues that there has been a waiver not only
with respect to the e-mail but also any communica-
tion with outside counse! (at least the Gray Cary and
Crosby Heafey firms).

[31[4] Under California law, “the scope of [a] waiver
should be determined primarily by reference to the
purpose of the privilege.... [] ... The scope of [the]
waiver is narrowly defined and the information re-
quired to be disclosed must fit strictly within the con-
fines of the waiver.” Transamerica Title Ins. Co. v.
Superior Court, 188 Cal.App.3d 1047, 1047, 233
Cal.Rptr. 825 (1987). Taking this into account, the
{iCourt concludes that the proper scope of the waiver
ﬁjncludes not only the actual contents of the Sacks e-
/mail but aiso any follow-up discussions between
’jC'.rRsby Heafy and SCEA regarding the e-mail. The

CF1 bt
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Court rejects American Home's argument that the
waiver should extend to matters regarding coverage
or timeliness of SCEA's tender to American Home
because these subjects were not discussed in the e-
mail between Ms. Sacks and Mr. Vu. The Sacks e-
mail concerned only the merits of a particular con-
sumer's claim against SCEA. Moreover, so far as the
Court can discern, SCEA has not obtained any strate-
gic advantage from the disclosure of the e-mail. In
other words, there does not appear to be any “selec-
tive disclosure” by SCEA-disclosing documents of
benefit but hiding documents of harm-such that fair-
ness might require a broader waiver.

C. Ms. Liu and Mr. Vu's Roles

According to American Home, SCEA improperly
asserted privilege with respect to various questions
asked of Ms. Liu and Mr. Vu during their depositions
because Ms. Liu and Mr. Vu performed only business
roles and not legal roles. The Court does not agree.
Just because, e.g., Mr. Vu may have asked that the
Kaen claim be tendered to American Home does not
mean that he did not play a legal role and should be
considered only a claims representative. See, e.g.,
Sheen Decl., Ex. D (Vu Dep. at 18) (“When I started
in June of 2000 [at SCEA], T began to monitor and
manage Nickerson and Muccioli matter{s].”).

That being said, the Court finds that American Home
may properly ask SCEA's 30(b}6) witness what
SCEA's understanding was regarding, e.g., its legal
obligations under the American Home policy, even if
the 30(b)(6) deponent is a lawyer and even if the an-
swer to such questions might indirectly reveal the
advice of counsel received by SCEA. American
Home, however, may not ask Ms. Liu or Mr. Vu
about their actual communications or individual un-
derstandings since that would contain mental impres-
sions protected by the work product privilege. As to
any claim of issue waiver, American Home has no
need to ask Ms. Liu or Mr. Vu what his or her indi-
vidual understanding was because it may ask SCEA's
30(bX6) witness about SCEA’s understanding di-
rectly; faimess requires nothing more.

1. CONCLUSION

For the foregoing reasons, the Court hereby grants in
part and denies in part both American Home's motion
to compel regarding Ms. Liu and its motion to com-
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pel regarding Mr. Vu.
This order disposes of Docket Nos. 145 and 146.
IT IS SO ORDERED.

N.D.Cal.,2005.

Sony Computer Entertainment America, Inc. v. Great
American Ins. Co.
229 FR.D. 632

END OF DOCUMENT
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C
United States District Court,
N.D. California.
UNITED STATES of America and Douglas Mac-
Gregor, Senior Team Coordinator, Petitioners,
V.
CHEVRONTEXACO CORPORATION, Respon-
dent.
No. 3:01-CV-04243.

Sept. 12, 2002.

Internal Revenue Service (IRS) filed petition to com-
pel taxpayer to produce documents that taxpayer
claimed were protected by attorney-client privilege or
work-product doctrine. The District Court, Chesney,
J., adopted report and recommendation of Brazil,
United States Magistrate Judge, which held that: (1)
attorney-client privilege did not extend to communi-
cations between corporate counsel and outside ac-
counting firm; (2) legal analyses by corporation, its
attorneys, or another representative with respect to
transaction were protected by work product doctrine;
and (3) documents reflecting discussions about alter-
native ways to structure transaction were protected by
work product doctrine only to extent that they re-
flected upon IRS's expected treatment of transaction.

Ordered accordingly.
West Headnotes

[1] Privileged Communications and Confidential-

ity 311H €26

311H Privileged Communications and Confidential-
ity
311HI In General
311Hk24 Evidence
311Hk26 k. Presumptions and Burden of
Proof. Maost Cited Cases
£ (Formerly 410k222)
T Burden of proving that privilege applies lies with
party asserting privilege.
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ity 311H €102

311H Privileged Communications and Confidential-
1y

311HII Attorney-Client Privilege

311Hk102 k. Elements in General; Definition.

Most Cited Cases

(Formerly 410k198(1))
Attorney-client privilege protects communications
between attorney and her client made in confidence
for purpose of securing legal advice from lawyer.

[3! Privileged Communications and Confidential-
ity 311H €132

311H Privileged Communications and Confidential-
Ity

3L1HI Attorney-Client Privilege

311Hk132 k. Communications from Client to

Attorney and from Attorney to Client. Most Cited
Cases

(Formerly 410k198(1))
Attorney-client privilege encompasses not only quali-
fying communications from client to her attorney, but
also communications from attorney to her client in
course of providing legal advice.

141 Privileged Communications and Confidential-
ity 311H €112

311H Privileged Communications and Confidential-
ity

31 1HII Attorney-Client Privilege

311Hk112 k. Construction. Most Cited Cases

{Formerly 410k198(1))
Because attorney-client privilege is in derogation of
truth-finding process and must be strictly construed,
it should attach only where extending its protection
would foster more forthright and complete communi-
cation between attorney and her client about client's
legal dilemma.

[5] Privileged Communications and Confidential-
ity 311H €161

311H Privileged Communications and Confidential-
ity
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311HIU Attorney-Client Privilege
311Hk157 Communications Through or in
Presence or Hearing of Others; Communications with
Third Parties
311Hk161 k. Accountants and Auditors.
Most Cited Cases
(Formerly 410k206)
Attorney-client privilege extends to communications
between client or its attorney and third party account-
ant only if accountant was interpreting client's other-
wise privileged communications or data in order to
enable attorney to understand those communications
or that client data.

[6] Privileged Communications and Confidential-
ity 311H €161

311H Privileged Communications and Confidential-
ity
311HII Attorney-Client Privilege
311Hk157 Communications Through or in
Presence or Hearing of Others; Communications with
Third Parties
311Hk161 k. Accountants and Auditors.
Most Cited Cases
(Formerly 410k206)
Attorney-client privilege did not extend to communi-
cations between corporate counsel and outside ac-
counting firm regarding tax aspects of proposed
transaction, where firm was retained to assist corpo-
ration in analyzing tax legal issues, rather than to put
corporation's communications or information into
terms that its in-house counsel could use effectively.

{71 Privileged Communications and Confidential-
ity 311H €173

311H Privileged Communications and Confidential-
ity

311HII Attorney-Client Privilege

311Hk171 Evidence
311Hk173 k. Presumptions and Burden of

Proof. Most Cited Cases

(Formerly 410k200)
Communications between client and its outside coun-
sel are presumed to be made for purpose of obtaining
legal advice.

[8] Privileged Communications and Confidential-
ity 311H €161

‘. Page 2

311H Privileged Communications and Cenfidential-
1ty
311HIII Attorney-Client Privilege
311Hk157 Communications Through or in
Presence or Hearing of Others; Communications with
Third Parties
311Hk161 k. Accountants and Auditors.
Most Cited Cases
{Formerly 410k206)
Disclosure of outside legai counsel's communications
with in-house counsel to third party accounting firm
deprived them of their confidentiality, and thus
communications were no longer protected by attor-
ney-client privilege.

[91 Priviteged Communications and Confidential-

ity 311H €129

311H Privileged Communications and Confidential-
ity
31IHNI Attorney-Client Privilege
311Hk(28 Professional Character of Em-
ployment or Transaction
311Hk129% k. In General. Most Cited Cases
(Formerly 410k200)

Privileged Communications and Confidentiality
311H €141

311H Privileged Communications and Confidential-
ity
311HII Anomey-Client Privilege
311Hk135 Mode or Form of Communications
311Hki41 k. E-Mail and Electronic Com-
munication, Most Cited Cases
(Formerly 410k200)
Mere fact that outside counsel was copied with e-
mail will not shield communications not made for
purpose of securing legal advice.

110] Privileged Communications and Confidential-
ity 311H €130

311H Privileged Communications and Confidential-
ity
31 1HI Attorney-Client Privilege
3t11Hk128 Professional Character of Em-
ployment or Transaction
311Hk130 k. Business Communications.
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Most Cited Cases

{Formerly 410k200)
Attorney-client privilege does not protect attorney's
business advice.

|11} Privileged Communications and Confidential-
ity 311H €130

311H Privileged Communications and Confidential-
ity
311HII Attorney-Client Privilege
311Hk128 Professional Character of Em-
ployment or Transaction
311HKkI30 k. Business Communications.
Maost Cited Cases
(Formerly 410k200)
Corporations may not conduct their business affairs
in private simply by staffing transaction with attor-
neys.

112] Privileged Communications and Confidential-
ity 311H €173

311H Privileged Communications and Confidential-
1ty

31 |HIII Attorney-Client Privilege

311Hk171 Evidence
311Hk173 k. Presumptions and Burden of

Proof. Most Cited Cases

(Formerly 410k200)
Because in-house counsel may operate in purely or
primarily business capacity in connection with many
corporate endeavors, presumption that attaches to
communications with outside counsel does not ex-
tend to communications with in-house counsel.

[13] Privileged Communications and Confidential-
ity 311H €129

311H Priviteged Communications and Confidential-
1ty
J11HII Attorney-Client Privilege
311Hki28 Professional Character of Em-
ployment or Transaction
311Hk129 k. In General. Most Cited Cases
(Formerly 410k200}
With respect to internal communications involving
in-house counsel, corporation seeking to invoke at-
torney-client privilege must make clear showing that
speaker made communications for purpose of obtain-

A
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ing or providing legal advice.

{14] Privileged Communications and Confidential-
ity 311H €129

31!H Privileged Communications and Confidential-
ny
31 HHII Attorney-Client Privilege
311Hk128 Professional Character of Em-
ployment or Transaction
311Hk129 k. In General. Most Cited Cases
(Formerly 410k200)
In order to show that communication relates to legal
advice, and thus is protected from disclosure by at-
torney-client privilege, proponent of privilege must
demonstrate that primary purpose of communication
was securing legal advice.

[15} Privileged Communications and Confidential-
ity 311H €129

311H Privileged Communications and Confidential-
Ity
311HIH Attorney-Client Privilege
311Hk128 Professional Character of Em-
ployment or Transaction
311H%129 k. In General. Most Cited Cases
(Formerly 410k201(1))
Communications offering tax advice or discussing
tax planning or tax consequences of alternate busi-
ness strategies are “legal” communications, and thus
are protected by attorney-client privilege when solic-
ited from or given by client's attorney.

116] Privileged Communications and Confidential-
ity 311H €123

311H Privileged Communications and Confidential-
1ty
31 1HIU Attorney-Client Privilege
311HkI20 Parties and Interests Represented
by Attorney
311HKk123 k. Corporations, Partnerships,
Associations, and Other Entities. Most Cited Cases
(Formerly 410k199(2))
Communications between corporate personnel and
their in-house counsel made for purpose of securing
legal advice are protected by attomey-client privi-
lege.
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[17] Privileged Communications and Confidential-
ity 311H €130

311H Privileged Communications and Confidential-
ity
3L1HII Attorney-Client Privilege
311Hk128 Professional Character of Em-
ployment or Fransaction
311Hk130 k. Business Communications.
Most Cited Cases
{Formerly 410k200)
Where in-house counsel serve both business and legal
functions, communications between one in-house
lawyer and another in-house lawyer in order to secure
legal advice constitutes attorney-client communica-
tion for purposes of applying privilege.

18] Privileged Communications and Confidential-
ity 311H €102

|75

11H Privileged Communications and Confidential-

2

31 EHI Attorney-Client Privilege
311Hk102 k. Elements in General; Definition.
Most Cited Cases
(Formerly 410k198(1))
Internal communications that reflect matters about
which client intends to seek legal advice are pro-
tected by attorney-client privilege.

119] Federal Civil Procedure 170A €1604(1)

170A Federal Civil Procedure
170AX Depositions and Discovery
L70AX(E) Discovery and Production of
Documents and Other Tangible Things
170AX{E)3 Particular Subject Matters
170Ak 1604 Work Product Privilege;
Trial Preparation Materials
170Ak1604(1) k. In General. Most
Cited Cases
{Formerly 170Ak1600(3))
Party asserting work product doctrine bears burden of
establishing that materials it seeks to protect are
documents prepared in anticipation of litigation by or
for party or by or for party's representative. Fed.Rules
Civ.Proc.Rule 26(b)(3, 5), 28 US.CA.
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/ [20] Federal Civil Procedure 170A €21604(1)
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170A Federa!l Civil Procedure
170AX Depositions and Discovery
170AX(E) Discovery and Production of
Documents and Other Tangible Things
170AX(E)3 Particular Subject Matters
170Ak1604 Work Product Privilege;
Trial Preparation Materials
170Ak1604(1) k. In General. Most
Cited Cases
(Formerly 170Ak1600(3))
Work product doctrine creates zone of privacy in
which attorney is encouraged to write down her liti-
gation theories and strategies without fear that her
opponent will unfairly capitalize on her work and

creativity. Fed.Rules Civ.Proc.Rule 26(b), 28
US.CA.

[21] Federal Civil Procedure 170A €21604(1)

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(E) Discovery and Production of
Documents and Other Tangible Things
170AX(E)3 Particular Subject Matters
170Ak1604 Work Product Privilege;
Trial Preparation Materials
170A%1604(1) k. In General. Most
Cited Cases
{Formerly 170Ak1600(3))
Except where document would have been generated
in normal course of business even if no litigation was
anticipated, work product doctrine can reach docu-
ments prepared because of litigation even if they
were prepared in connection with business transac-
tion or also served business purpose. Fed.Rules
Civ.Proc.Rule 26(b), 28 U.S.C.A.

122] Federal Civil Procedure 170A €21604(1)

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(EY Discovery and Production of
Documents and Other Tangible Things
170AX(E)3 Particular Subject Matters
170Ak1604 Work Product Privilege;
Trial Preparation Materials
170Ak1604(1) k. In General. Most
Cited Cases
{Formerly 170Ak1600(3))
Documents consisting of legal analyses by corpora-
tion, its attorneys, or another representative with re-
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spect to transaction were protected by work product
doctrine from disclosure in litigation with Internal
Revenue Service (IRS) regarding transaction, where
corporation reasonably believed at time documents
were prepared that it was virtual certainty that IRS
would challenge transaction, and corporation would
not have created documents in essentially similar
form in connection with its tax returns, financial re-
porting obligations, or tax accrual matters. Fed.Rules
Civ.Proc.Rule 26(b)(3). 28 US.C A,

|23] Federal Civil Procedure 170A €=1604(1)

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(E)} Discovery and Production of
Documents and Other Tangible Things
170AX(E}3 Particular Subject Matters
170Ak1604 Work Product Privilege;
Trial Preparation Materials
170Ak1604(1) k. In General. Most
Cited Cases
(Formerly 170Ak1600(3))
Documents prepared by corporation that reflected
discussions about alternative ways to structure busi-
ness transaction were protected by work product doc-
trine from disclosure in litigation with Internal Reve-
nue Service (IRS) only to extent that alternatives re-
flected thinking about IRS's expected reaction to and
treatment of transaction, but not to extent they re-
flected only logistics or mechanics of implementing
business concepts. Fed.Rules Civ.Proc.Rule 26(b)(3),
28 US.C.A,
*1068_Jay Weill, San Francisco, CA, for Petitioners.

Anthony de Alcuaz, McDermott Will & Emery, Palo
Alto, CA, Michael F. Kelleher, McDermott Will &
Emery, Washington, DC, Peter Van Mieghem,
McDermott Will & Emery, Palo Alto, CA, for Re-
spondent.

ORDER ADOPTING FINDINGS AND REC-
OMMENDATIONS OF MAGISTRATE JUDGE

CHESNEY, District Judge.

Before the Court are petitioners' and respondent’s
respective objections to and motions for de novo de-
 termination of Magistrate Judge Wayne D. Brazil's
March 25, 2002 Report and Recommendation Re In
{ Cagnpra Review and petitioners’ objections to and

R
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motion for de novo review of Magistrate Judge Bra-
zil's June 18, 2002 Report and Recommendation Re
Supplemental Submissions.

Having read and considered the above-referenced
reports and recommendations and the papers filed in
support of and in opposition to the objections and
motions, the Court finds the matter appropriate for
decision on the papers, VACATES the hearing
scheduled for September 6, 2002, and, with one ex-
ception, ©L hereby adopts in their entirety Magistrate
Judge Brazil's findings and recommendations as set
forth in the initial report of March 25, 2002, as sup-
plemented and amended by the report of June 18,
2002.

FN1. Magistrate Judge Brazil found docu-
ment 32 is protected by the work product
doctrine. (See Report filed March 25, 2002
at 26.) Respondent concedes that document
32 is not protected by the work product doc-
trine. (See Response to Petitioners’ Objec-
tions to Report and Recommendation filed
April 22, 2002 at 8: 5-6.) Accordingly, the
Court finds document 32 is not protected by
the work product doctrine.

This order closes Docket Nos. 34, 38 and 54.
IT IS SO ORDERED.

REPORT AND RECOMMENDATION RE IV
CAMERA REVIEW

BRAZIL, United States Magistrate Judge.
L. Introduction

The IRS has petitioned the District Court to compel
Chevron Texaco Corporation (“Chevron™) to produce
roughly 180 documents that Chevron claims are pro-
tected by the attorney-client privilege and/er by the
work-product doctrine. See, Verified Petition to En-
force Internal Revenue Service Summons, filed No-
vember 14, 200%.

On January 24, 2002, the District Court referred the
matter to a Magistrate Judge for in camera review.
This court received the assignment on January 29,
2002. Pursuant to this assignment, we ordered Chev-
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ron to produce the documents for in *1069 camera
inspection. On February 15, 2002, we received three
large binders of documents. On February 20, 2002,
we received a supplemental letter brief from the IRS,
and on February 28, 2002, we received a response to
that letter from Chevron. We then commenced our in
camera review.

We have reviewed all of the pertinent papers that the
parties have filed and have examined in camera all
the documents which Chevron asserts are protected
from disclosure. We address in separate sections,
below, Chevron's invocation of the attorney-client
privilege and its assertion of work product protection.
As will become clear, a substantial number of docu-
ments that are not insulated by the attorney-client
privilege nonetheless fall within the reach of the
work product doctrine.

II. ATTORNEY-CLIENT PRIVILEGE

Chevron asserts that almost all of the 180 documents
are protected by the attorney-client privilege. 2!

FNI. Chevron's privilege log is ambiguous
in this regard. In the column titled “Privilege
Reason” Chevron often states “Recording of
attorney legal analysis and work product.”
We would have assumed that by stating “re-
cording of attoney legal analysis” Chevron
is claiming that the document is opinion
work product. However, since Chevron then
writes “and work product,” we assume, for
purposes of our in camera review, that by
stating “recording of attorney legal analysis”
Chevron actually intends to invoke the at-
torney-client privilege.

Additionally, in connection with several
documents, the log states “recording of at-
torney legal analysis” but does not state
“and work product.” For those documents,
we assumed Chevron is invoking the pro-
tections afforded both by the privilege and
by the work product doctrine.

[11[2] The burden of proving that the privilege ap-
plies lies with the party asserting the privilege. Weil
v._Investment/Indicators Research & Management,
647 F.2d 18, 25 (9th Cir.1981). The privilege protects
com{munications between an attorney and her client

-
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made in confidence for the purpose of securing legal
advice from the lawyer. U.S. v. Chen, 99 F.3d 1495,
1501 (9th Cir.1996).

[3] At the outset, we note that the privilege protects
communications, not underlying evidence. Moreover,
it is widely accepted that the privilege encompasses
not only (qualifying) communications from the client
to her attorney but also communications from the
attorney to her client in the course of providing legal
advice.

The case before us presents some difficult questions
about application of the privilege. Here, the client is a
corporation (Chevron). The legal advice Chevron
sought pertains to a business transaction. The in-
house attorneys charged with providing legal advice
about the business transaction also were instrumental
in implementing that transaction. Moreover, in this
case, in-house counsel did not simply render legal
advice about the transaction and then turm to imple-
mentation. Counsel rendered legal advice throughout
the process of structuring and implementing the
transaction. Because the purported privileged com-
munications involve attorneys who apparently per-
formed the dual role of legal and business advisor,
assessing whether a particular communication was
made for the purpose of securing legal advice (as
opposed to business advice) becomes a difficult task.
In addition, the fact that these in-house attorneys
“wore two hats” raises questions about who should
be deemed, for purposes of privilege analysis, the
“client” in any particular communication.

There are five general types of communications that
Chevron claims are protected by the attorney-client
privilege: (1) communications between a Chevron
employee*1070 and Price Waterhouse, (2) communi-
cations between a Chevron employee and Chevron's
outside counsel, (3) communications between Chev-
ron's in-house counsei and one or more Chevron em-
ployees who are not attorneys, {4) communications
between two or more Chevron in-house attorneys,
and (5) communications between “nonlegal” Chevron
employees in which the employees discuss or trans-
mit otherwise privileged communications (e.g., legal
advice from counsel).

[4] Privilege disputes have generated a hearty body
of case law. The legal principals that emerge from
these authorities, however, often are only in the na-
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ture of general guiding statements. The challenge has
been to determine how to apply these general legal
principals to the complex facts of our case. Our re-
sponse to that challenge has been to focus on the
primary purpose that justifies the privilege. “The
privilege is intended to encourage clients to be forth-
coming and candid with their attorneys so that the
attorney is sufficiently well-informed to provide
sound legal advice.” US. v. Adlman,_68 F.3d 1495,
1499 (2nd Cir.1995) (emphasis added); In re Fischel,
5357 F.2d 209, 211 (9th Cir.1977). Because the privi-
lege is in derogation of the truth-finding process and
must be strictly construed, we concluded that the
privilege should attach only where extending its pro-
tection would foster more forthright and complete
communication between the attorney and her client
about the client's legal dilemma, Weil, 647 F.2d at 24
(privilege strictly construed).

Chevron might fail to satisfy its burden with respect
to any particular communication for one or more of
three reasons:

+ Chevron and/or its attorneys did not maintain the
confidentiality of the communication;

» the communication consists of or relates to busi-
ness advice, as opposed to legal advice; and/or

» the document for which Chevron asserts the privi-
lege does not contain or reveal a communication
between attorney and client.

A. Communications Made To or From or Shared
with Price Waterhouse

The evidence in the record as well as the documents
reviewed in camera support a finding that Price
Waterhouse, in the context of an ongoing relationship
with Chevron, proposed to Chevron the business
transaction that is the subject of the withheld docu-
ments. The documents also support a finding that
Chevron personnel, most of whom are attorneys, dis-
cussed, among other things, the structure, the purpose
and the tax consequences of the transaction at length
with Price Waterhouse. Furthermore, our in camera
review clearly established that Price Waterhouse
- conducted extensive legal analysis with respect to the
" tax consequences of the proposed transaction.

¢
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Chevron asserts that the attorney-client privilege en-
compasses communications between Chevron em-
ployees and Price Waterhouse, as well as communi-
cations between Chevron and its lawyers that Chev-
ron shared with Price Waterhouse, where the com-
munications were made or shared for the purpose of
securing legal advice,

The privilege protects communications between a
client and its attorney. As a general rule, the privilege
does not extend to communications between either
the client or its attorney and a third party. 22 *1071
Chevron contends, however, that .S v. Kovel, 296
F.2d 918 {2nd Cir.1961), extends the privilege to
communications involving Price Waterhouse. More
specifically, according to Chevron, Keve!f extends the
protection offered by the privilege to communica-
ticns between a third party, on one hand, and the cli-
ent or its attorney, on the other, where that third party
is either the client's agent or the attorney's agent and
“the comnmunications are made in confidence to fa-
cilitate the provision of legal services by the attorney
to the client.” Response to Government's Reply to
Memorandum in Support of Respondent’s Response
to Order to Show Cause, filed January 24, 2002 (“Re-
sponse”) at 6.

FN2. There are some well accepted excep-
tions to this rule. For example, the privilege
will protect communications made by the
client to the attorney’s ministerial employees
(e.g., secretary, paralegal).

Chevron also contends that otherwise privileged
communications between it and its attorneys that
were shared with Price Waterhouse do not lose their
privileged status because they were shared within the
“Kovel * relationship. See, Chevron letter brief, dated
February 28, 2002, filed March 1, 2002 at 2-3.

The IRS, on the other hand, contends that Chevron
reads Kovel too broadly. Kovel, the IRS argues, does
not extend the privilege to all discussions with third
parties enlisted to help the attorney develop her legal
advice. According to the IRS, Kovel reaches commu-
nications involving a third party only where that third
party is enlisted to “translate” the client's communi-
cations so that the attorney can understand them, or is
enlisted to “interpret” the client's situation or data in
order to make that situation or data understandable by
the lawyer. Stated another way, the attorney and/or

© 2010 Themson Reuters. No Claim to Orig. US Gov. Works.
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client must have enlisted the third party in order to
facilitate comprehension by the lawyer of communi-
cations or information from the client.

While we are not bound by the Second Circuit's opin-
ion in Kovel we elect to follow Kovel as elaborated
by 1L.S. v. Ackert, 169 F.3d 136 (2nd Cir.1999) B
This reading of Kovel aptly serves the purpose under-
lying the privilege (facilitate consultation) without
unduly impinging on the truth finding process.

FN3. At least two Ninth Circuit opinions
cite Kovel with approval. U.S. v. Judson
322 F.24 460, 462 (9th Cir.1963) (privilege
may extend to document prepared by ac-
countants that describes client's financial af-
fairs in order to enable attorney to under-
stand client's financial situation); U.S. v
Gurtner, 474 F.2d 297, 299 (9th Cir.1973).

The Second Circuit's holding in Kovel is based on an
analogy to the role of a foreign language translator.
The Second Circuit finds that “accounting concepts
are a foreign language to some lawyers” and an ac-
countant may act to “interpret” the “client's story.”
Kovel,_296 F.2d at 922. “[Clommunications ... rea-
sonably related to that purpose ought [to] fall within
the privilege.” /d, (emphasis added).

[5] Kovel finds that “the presence of the accountant is
necessary or at least highly useful, for the effective
consultation between the client and the lawyer which
the privilege is designed to permit.” 296 F.2d at 922
(emphasis added). The interpreter analogy and the
statemnent that the accountant is needed to facilitate
the client's consultation both strongly indicate that
Kovel did not intend to extend the privilege beyond
the situation in which an accountant was interpreting
the client's otherwise privileged communications or
data in order to enable the attorney to understand
those communications or that client data. Accord,
Judson,_supra. 322 F.2d at 462 (accountant's docu-
ment protected where “[tlhe accountants' role was to
Jfacilitate an  accurate and complete consulta-
fion*1072 between the client and the attorney about
the former's financial picture™) (emphasis added).

- Kovel also states,

If what is sought is not legal advice but only ac-
qounting service, ... or if the advice sought is the
sodid
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accountant's rather than the lawyer's, no privilege
exists.

Kovel 296 F.2d at 922. With this language, Kovel
explicitly excludes the broader scenario in which the
accountant is enlisted merely to give his or her own
advice about the client's situation. Tax questions are
so closety governed by the Revenue Code and by IRS
and Tax Court rulings about the meaning of the Code
that an accountant's advice will be “legal” in the
sense that it is based in statute and interpretations of
statutes. Therefore, we think the above-quoted state-
ment precludes extension of the privilege where the
accountant is hired merely to give additional legal
advice about complying with the tax code even where
doing so would assist the attorney in advising the
client. Accord, Ackerr, 169 F.3d at 139 (“a communi-
cation between an attorney and a third party does not
become shielded by the ... privilege solely because
the communication proves important to the attorney's
ability to represent the client™); U.S. v. Adiman, 68
F.3d_1495, 1500 (2nd Cir.1995) { “If .. Sequa fur-
nished information to AA [Arthur Andersonj to seek
AA's expert advice on the tax implications of the pro-
posed transaction, no privilege would apply”) (em-
phasis added).

[6] Chevron does not even contend that Price Water-
house served in the more limited “translator” function
contemplated by Kovel. Moreover, neither the decla-
rations subtnitted by Chevron in support of its posi-
tion nor the contents of the subject documents would
support a finding that Chevron retained Price Water-
house in connection with the CEMCO transaction in
order to put Chevron’s communications or informa-
tion “into terms that {its in-house counsel] can use
effectively.” In re Bruce Lindsey, 158 F.3d 1263
(D.CCir.1998).

To the contrary, Chevron clearly states that its in-
house counsel had “significant expertise,” that its in-
house counsel undertook legal analysis of the issues,
and that based thereon Mr. Marsh, Chevron's General
Tax Counsel, advised Chevron. Declaration of Bruce
Marsh, filed January 24, 2002, (“Marsh Decl.”), at 4
11-12. By Mr. Marsh's own statements his team of
seasoned attormneys needed no assistance in wnder-
standing Chevron's communications or financial
situation. Furthermore, Mr. Marsh makes it clear that
Price Waterhouse was retained to assist Chevron in
“analyzing the tax legal issues.” Marsh Decl. at § 11.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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“[Price Waterhouse was] intended to assist my attor-
neys and me in evaluating the legal merits of the
transaction.” Marsh Decl. at § 14 (emphasis added).
As just stated, we reject the view that Kovel encom-
passes such a relationship.

For the above reasons, we RECOMMEND that the
District Court find that Kovel extends only to com-
munications with third parties that are necessary to
effectuate the client's consultation. We also REC-
OMMEND that the District Court find that Price
Waterhouse did not serve in the capacity contem-
plated by Kovel and, therefore, that communications
between Chevron and/or its attorneys, on the one
hand, and Price Waterhouse, on the other, do nor
constitute confidential attorney-client communica-
tions. Finally, we RECOMMEND that the District
Court find that Chevron and its attorneys failed to
maintain the confidentiality of any otherwise privi-
leged communications shared with third party Price
Waterhouse. Based on our review of the privilege log
Chevron asserted Kovel-based protection for the
*1073 following documents: 2-15, 18, 40, 41, 45, 47,
48, 54, 86, 95-135, 137-166.7

FN4. Document 13 contains “marginalia” by
Mr. Chigbu. Chevron has not satisfied its
burden of demonstrating that either the un-
derlying document or the marginalia is/are
privileged. Chevron has not submitted evi-
dence that would support a finding that the
marginalia reflect communications or that
Mr. Chigbu communicated those notes to
Chevron. Moreover, at least some of the
marginalia suggests that Mr. Chigbu com-
municated these notes to third party Price
Waterhouse (e.g., notes at bottom of page
CMO0000044). In addition, document 19 is a
copy of documents 125 and 138 with margi-
nalia by Mr. Chigbu. Again, Chevron has
submitted no evidence that would support an
inference that Mr. Chigbu's notes reflect
confidential attorney client communications.

Chevron also shared document number 29
with third party Goldman Sachs. It is the
court's understanding that Chevron has
withdrawn its privilege claim with respect
to document 29.

Alth_gpgh Chevron does not contend that Price
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Waterhouse served as an “interpreter” with respect to
any of the communications at issue, our recom-
mended findings do not preclude the possibility (as a
matter of law) that some particular question put to
Price Waterhouse was within the scope of the privi-
lege as we have circumscribed it. E.g., Ackert, 169
F.3d at 140. Accordingly, the court reviewed each
document for which Chevron asserted protection as-
sociated with Kove! in order to determine whether in
any particular instance Price Waterhouse acted within
a Kovel capacity. We found none.

Because we recommend the District Court find that
the element of confidentiality has not been main-
tained with respect to communications invelving
Price Waterhouse, we do not decide, here, whether
each communication involving Price Waterhouse was
made for the purpose of seeking legal, as opposed to
business, advice. In the event that the District Court
declines to accept our recommendations with respect
to Chevron's Kovel claims additional in camera re-
view would be required in order to satisfy ourselves
that each communication allegedly protected by
Kovel satisfies the requirement that it be made for the
purpose of seeking legal advice T2

ENS5. We can state, however, that this court
would find that at least one document, the
October 11, 1996 memorandum by Stacey
Lucas, {(documents 4, 98, 156, 160, and 166)
is almost entirely nonlegal and, therefore,
would not otherwise be protected by the
privilege. If the District Court declines to
accept our recommendation that Chevron
failed to maintain the confidentiality of this
document by sharing it with third party Price
Waterhouse, we would recommend that the
District Court compel production of this
document except for the first sentence
(“This ... activities.”) and the final portion of
a sentence on the third line of the last page
(“and .... be.”).

Of course, our recommended finding that the privi-
lege protects no communications for which Chevron
asserted Kovel-based protection does not compel dis-
closure of those documents. Chevron also contends
that the protection of the work product doctrine
reaches the majority of such documents. We discuss
that doctrine in a separate section, infra.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.




241 F.Supp.2d 1065, 91 A.F.T.R.2d 2003-664
(Cite as: 241 F.Supp.2d 1065)

B. Communications Exchanged Between Chevron
and Chevron's Outside Counsel

{7] Communications between a client and its outside
counsel are presumed to be made for the purpose of
obtaining legal advice. Chen, 99 F.3d at 1501 (rebut-
table presumption that lawyer is hired to give legal
advice); Diversified Industries, Inc v. Meredith 572
F.2d 596 (8th Cir.1977).

Many of Chevron's communications with its outside
counsel, Pillsbury, Madison & Sutro, were made or
received by Chevron's in-house counsel. As previ-
ously noted,*1074 in-house counsel may serve in
either a legal or a business capacity. Thus, depending
on the circumstances and the content of the commu-
nication, lawyers employed in the office of Chevron's
corporate counsel could be cast in the role of “attor-
ney-legal advisor” with respect to some communica-
tions or in the role of “Chevron-client” with respect
to other communications. The IRS does not argue to
the contrary. The corporation may designate a repre-
sentative to speak on its behalf to outside counsel.
There is no apparent reason why in-house counsel
cannot serve as that representative. In fact, in-house
counsel may be the corporate employee who is the
most well-suited to understand, digest, and apply
outside counsel's legal advice. Treating in-house
counsel as the client with respect to communications
for Chevron with outside counsel serves the purpose
underlying the privilege by facilitating the corpora-
tion's ability to consult with its outside legal advisors.

It appears that the following documents constitute,
contain or reflect communications between Chevron
and its outside counsel, Pillsbury Madison & Sutro:
28, 28A, 28B, 28C, 51, 52, 53, 54, 55, 56, 57, 58, 59,
70, 71, 72, 73, 84, 85, and 86. In addition, document
176 reflects communications with Chevron's former
outside counsel, Groom & Nordberg.

Whether such communications are protected by the
privilege depends on whether Chevron and its coun-
sel properly maintained their confidentiality. We ad-
dress that question separately for identified docu-
ments in the paragraphs that follow.

Eg 18] Documents 54, 58 and 86 constitute, reflect or
~# contain communications that were also shared with a
i third party, Price Waterhouse. Because we have con-
1 clu.cded that no Kovel relationship existed between
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Chevron and Price Waterhouse for purposes of these
communications, we also conclude that Chevron has
not maintained confidentiality with respect to the
communications encompassed by those documents.
Accordingly, we RECOMMEND the District Court
find that the attorney-client privilege does not protect
documents 34, 58 and 86.

Chevron has broken down document 28 into four
discrete e-mails: 28, 28A, 28B, and 28C. Addressing
each e-mail separately does not accurately reflect
what was communicated with that e-mail because
each (chronologically) successive e-mail apparently
attached those that preceded it.™® For example, it is
true, as Chevron's privilege log indicates, that 28C
standing alone appears to contain a privileged com-
munication. However, our review of these e-mails
indicates that that otherwise privileged communica-
tion was sent to Suzanne Greenberg of Goldman
Sachs. ¥ Therefore, Chevron and its counsel failed
to maintain the confidentiality of the e-maii Chevron
*1075 has labeled 28C. Accordingly, Chevron has
waived the privilege with respect to 28C. Nor does
the attorney-client privilege protect 28B, an e-mail to
Chevron rot from its counsel but from third party
Goldman Sachs. It follows that Chevron would be
required to produce documents 28C and 288 unless
one or both are insulated by the work product doc-
trine-a matter we address in a separate and subse-
quent section of this Report and Recommendation.

FN6. With respect to each series of e-mails
for which Chevron asserts protection under
the privilege, Chevron breaks the series
down into each discrete e-mail message. In
our view, such a representation of the docu-
ments is misleading. Each e-mail / commu-
nication consists of the text of the sender's
message as well as all of the prior e-mails
that are attached to it. Therefore, Chevron's
assertion that each separate e-mail stands as
an independent communication is inaccu-
rate. What is communicated with each e-
mail is the text of the e-mail and all the e-
mails forwarded along with it. If an e-mail
with otherwise privileged attachments is
sent to a third party, Chevron loses the privi-
lege with respect to that e-mail and all of the
attached e-mails.

FN7. We acknowledge that the list of ad-
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dresses for 28C does not include Ms. Green-
berg. However, based on our reading of
28B, Ms. Greenberg's e-mail, she was re-
sponding to 28C. Therefore, it is the court's
view that what Chevron has labeled docu-
ment 28B actually consists of both 28B and
28C.

The e-mail labeled “28" and the e-mail labeled
“28A” (along with any prior e-mails to which each
writer was responding or referring) contain privileged
communications. Chevron and its attorneys appear to
have maintained the confidentiality of these commu-
nications.

Documents 51-58 reflect another series of e-mails.
From what the court can tell, the discrete e-mails
described initially at 52, 53, and 54 have been re-
dacted or withheld throughout the series of docu-
ments. The e-mail that appears to have started the
exchange, labeled 54, was copied to Price Water-
house. As stated above, in our view, Chevron and its
attorneys failed to maintain the confidentiality of that
communication by sharing it with third party Price
Waterhouse. Therefore, Chevron should produce the
e-mail labeled 54.72 The e-mails described at 52 and
53 on the log are privileged communications that
Chevron appears to have maintained as confidential,
Unless faimess requires a subject matter waiver (a
topic we discuss infra ), documents 51 through 58
should be produced with only the e-mails that are
initiatly described as 52 and 53 redacted. Documents
84-86 contain the same series of e-mails at issue in
51-58 and should be produced or withheld consistent
with the recommendation just stated. As indicated in
footnote 6, any e-mails produced by Chevron must
include not only the text of the sender's message but
also all prior e-mails attached thereto.

FN8. According to the privilege log, Chev-
ron does not claim protection under the
work-product doctrine with respect to e-mail
54,

Documents 59 and 70 contain privileged communica-
tions and we see no evidence that Chevron failed to
. maintain their confidentiality.

[9] Documents 71, 72, and 73 contain another series

of e-mails. The e-mail labeled 73 must be produced
in .part. In our view, the third paragraph (starting
1eE T

Rt

.

Page 11

“How do we .... ) is a business communication and
must be produced. The mere fact that outside counsel
was copied with the e-mail will not shield communi-
cations not made for the purpose of securing legal
advice. All other paragraphs in that e-mail may be
redacted. E-mails 71 and 72 and any e-mails that
were attached to them (except the third paragraph of
73 which must be produced) contain apparently con-
fidential privileged communications.

Document 176 reflects privileged communications
with Chevron's former outside counsel, Groom &
Nordberg and may be withheld.

C. Chevron's Internal Communications

Documents that Chevron maintained internally may
constitute, contain, or reflect the following three
kinds of communications: (1) communications be-
tween Chevron's in-house counsel and one or more
Chevron employees who are not attorneys, (2) com-
munications between two or more Chevron “in-
house™ attorneys, and (3) communications between

nonlegat Chevron employees.

*1076 [10][11][12] As noted above, communications
between a corporation and its outside counsel are
presumed to be made for the purpose of seeking legal
advice. However, as already stated, uniike outside
counsel, in-house attorneys can serve multiple func-
tions within the corporation. In-house counsel may be
involved intimately in the corporation's day to day
business activities and frequently serve as integral
players in business decisions or activities. Accord-
ingly, communications involving in-house counsel
might well pertain to business rather than legal mat-
ters. The privilege does not protect an attorney's
business advice. Corporations may not conduct their
business affairs in private simply by staffing a trans-
action with attorneys. Fischel, 557 F.2d at 211, Be-
cause in-house counsel may operate in a purely or
primarily business capacity in connection with many
corporate endeavors, the presumption that attaches to
communications with outside counsel does not ex-
tend to communications with in-house counsel. Ac-
cord US. v. Chevron Corp., 1996 W1 264769, *4
(N.D.Cal.1996}).

(13][14] With respect to internal communications
involving in-house counsel, Chevron must make a
“clear showing” that the “speaker” made the commu-
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nications for the purpose of obtaining or providing
legal advice. In _re Sealed Case, 737 F.2d 94
(D.C.Cir.1984). In order to show that a communica-
tion relates to legal advice, the proponent of the
privilege must demoenstrate that the “primary pur-
pose” of the communication was securing legal ad-
vice. Chevron Corp., 1996 WL 264769. Extending
protection to communications primarily and suffi-
ciently animated by some other purpose would not be
necessary to encourage forthright disclosures by cli-
ents to lawyers-so such communications should not
be privileged,

In this case, the business transaction that is the sub-
ject of the communications was motivated largely by
Chevron's desire to reduce its tax liabilities. It ap-
pears that how the transaction was structured would
affect the way the IRS treated it for tax purposes.
Chevron called on its in-house counsel (and Price
Waterhouse) to assess the tax consequences attendant
to the various ways Chevron could structure the
transaction.

[15] Determining the tax consequences of a particular
transaction is rooted virtually entirely in the law. The
advisor must analyze the tax code, IRS rulings, deci-
sions of the Tax Court, etc. Communications offering
tax advice or discussing tax planning or the tax con-
sequences of alternate business strategies are “legal”
communications. Accord, In re Grand Jury, 731 F.2d
1032, 1037-1038 (2nd Cir.1984). We realize that
corporations often enlist the services of nonlawyers
{e.g., accountants, consulting firms) to advise them
with respect to tax matters. This does not change the
fact that the advise is rooted in the law and, when
solicited from or given by a client'’s attorney it consti-
tutes fegal advice as contemplated by the attorney-
client privilege.

Nonetheless, where, as here, the attorneys not only
served as legal advisors but also helped implement
the business transaction, we cannot simply assume
that every communication involving in-house counsel
that related to this transaction was made primarity for
the purpose of securing legal advice.

~. [16] It is clear that communications between corpo-
;_; rate personnel and their in-house counsel made for
f‘; the purpose of securing legal advice are protected by
# the privilege. £.g., Chen, 99 F.3d at 1502. Moreover,

§ as noted above, in-house attorneys may constitute the
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“client” for purposes of a corporation's communica-
tions *1077 with its outside counsel. Whai is less
clear from the authorities is whether communications
between two or more in-house attorneys may qualify
as an attorney-client communication.

[17] Again, the realities of corporate structure are
such that an in-house attorney may be charged both
with assessing the legal aspects of a transaction and
implementing that transaction. Because, in this way,
in-house counsel operate in both a legal and a busi-
ness capacity, it is our view that an in-house attorney
may act as the “attorney” for purposes of one com-
munication and as the “client” for purposes of an-
other. Where, as in the case before us, the lawyers
serve both business and legal functions, it seems to us
consistent with the fundamental policies that drive
privilege doctrine to treat an in-house lawyer com-
municating with another in-house lawyer both as
lawyer and as client. In our view, that communication
{when made in order to secure legal advice) consti-
tutes an attorney-client communication for purposes
of applying the privilege. Cf, U.S. v. Rowe, 96 F.3d
1294 (9th Cir.1996} (law firm partner in effect hired
associates to provide legal services for the firm). We
also acknowledge that privilege can attach to com-
munications from one lawyer for a party to another
lawyer for that same party-at least if the communica-
tion from the one lawyer reflected earlier communi-
cations from the client or if the communication from
the first lawyer to the second lawyer was made in the
expectation that the substance of that communication
would be shared with the client.

The final category of communications that we are
called upon to evaluate involves communications
between two or more nonlegal employees. [t seems to
us that there are two types of these communications
that the privilege might protect. The privilege might
protect a communication between nonlegal employ-
ees in which the employees discuss or transmit legal
advice given by counsel. Such communications obvi-
ously reveal privileged communications. The IRS
does not appear to dispute that the privilege may
reach communications of that type.

The second type of communication that the privilege
might protect is 2 communication between nonlegal
employees in which an employee discusses her intent
to seek legal advice about a particular issue. Accord-
ing to the IRS, the privilege does not extend to such
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communications. Government's Reply to Memoran-
dum in Support of Respondent's Response to Order to
Show Cause ..., filed January 11, 2002, at 6-7.

[18] Materials, transmitted between nonlawyers, that
reflect matters about which the client intends to seek
legal advice are comparable to notes a client would
make to prepare for a meeting with her lawyer-notes
which could serve as an agenda or set of reminders
about things to ask or tell counsel. It would under-
mine the purpose of the attorney-client privilege not
to extend protection to such notes. Therefore, internal
communications that reflect matters about which the
client intends to seek legal advice are protected.

With these views in mind, we now determine whether
the privilege extends to the remaining documents.

E-mail

Documents 1, 42, 83, 87, and 178 are copies of an
October 5, 1998, e-mail from in-house counse!
Charles Johnson. We RECOMMEND the District
Court find that this e-mail constitutes a privileged
communication except as follows. In our view, Chev-
ron must produce the first bullet point and “Action
Item (1)” because Chevron has not maintained confi-
dentiality *1078 as to the statements made therein.
The document indicates that these matters were dis-
cussed with third party Goldman Sachs and that fur-
ther disclosures to Goldman Sachs about these mat-
ters would occur. Chevron has not maintained the
confidentiality of these communications and mani-
fests a clear intent to make further disclosures on that
subject. Additionally, Chevron must disclose the sec-
ond bullet point and “Action Items (3) and {7).”
These communications consist of purely business
matters ¥

FN9. Chevron did not claim that these
documents were protected as work product.

Documents 30, 31, 43-45, 60-69, 74-82, 88, 90, 92,
93, and 167-175 also reflect e-mails that Chevron
asserts are protected by the attorney-client privilege.

£1E-mails 30 and 30A constitute attorney-client com-
£ munications made for the purpose of securing and/or
" rendeting legal advice and, therefore, are protected
fg by the privilege.

e

[N

D T
&

’ Page 13

The privilege does not protect e-mails 31, 31A or the
chart communicated via e-mail labeled 31B except
for the third to last sentence in Mr. Haley's e-mail
(beginning with “Also ...”). That one sentence may
be redacted. In our view, these communications
(other than the redacted sentence) consist of purely
business matters. These communications were not
made primarily, if at all, for the purpose of seeking
legal advice. The contents of these communications
are purely financial. They reflect factual information
used to implement the transaction.

Documents 43 and 82 reflect the same e-mail. As we
understand it, Chevron has produced document 82 in
redacted form. Assuming this is true, the court agrees
with Chevron’s assessment that the redacted portion
reflects privileged communications.

Next we address e-mails 44, 45, 45A, 45B, and 45C.
As we understand its privilege log, Chevron has sepa-
rately produced the e-mails labeled 44 and 45. How-
ever, in our view, because it appears e-mail 44, when
sent, attached e-mail 45 (to which it was a response),
Chevron must produce e-mails 44 and 45 together on
one page so that it accurately represents the entire
communication. We accept Chevron's claim of privi-
lege with respect to ¢-mails 45A, 45B, and 45C.

The e-mails Chevron has labeled 59-67 reflect nine e-
mails messages. It appears that each new message
forwarded as attachments each prior ¢-mail. Having
reviewed each e-mail independently and as an at-
tachment to subsequent e-mails this court accepts
Chevron's claim that the privilege protects documents
59-67 B2 Documents 74-81 reflect the exact same e-
mail sequence and also are protected.

FN10. Document 59 also was addressed in
section B above.

Similarly, Chevron has demonstrated that documents
68 and 69 reflect privileged communications.

The privilege also protects documents 88 and 90 (the
same e-mail).

The privilege protects the e-mails Chevron labeled 92
and 93.
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Chevron has labeled another series of e-mails as
documents 167-175. Some of the e-mails in this se-
ries have been produced in redacted form (ie, at-
tached e-mails have been redacted). In our view, the
attorney-client privilege protects the redacted materi-
als.

Handwritten Notes

The next group of documents we address contain
handwritten notes. Documents 16, 21-25, and 34-39
are the handwritten*1079 notes of Mr. Chigbu, an in-
house attorney ELL Mr. Chigbu's handwriting is only
intermittently legible. The court is not required to
spend hours deciphering illegible handwriting. We
cannot determine whether these notes contain or re-
veal any attorney-client communications =% Chev-
ron has submitted no declaration from Mr. Chigbu
deciphering his writing, stating whether his notes
reflect discussions from meetings or his own private
thoughts, or, if the notes reflect meetings, who the
participants in those meetings were and what the pur-
pose of the meeting was. In effect, Chevron has sub-
mitted no evidence that would assist the court in de-
termining whether the privilege was properly asserted
with respect to these notes. U.S. v. Osborn, 561 F.2d
1334, 1339 (9th Cir.1977) (proponent of privilege
failed to meet burden where no affidavit set forth
circumstances of document's creation). Accordingly,
the court finds that Chevron has not established that
these documents are privileged.

FN11. See also, footnote 4.

FN12. Mr. Chigbu's notes are examples of
log entries in which Chevron stated “re-
cording of attorney legal analysis.” See,
footnote 1.

Documents 32, 91, 177, and 180 consist of handwrit-
ten notes by wvarious other Chevron employees.
Document 32 contains handwritten notes by Stacey
Lucas, an in-house attorney. Based on our review,
these notes reflect discussions at a meeting attended
by third party Price Waterhouse. In fact, most of the
notes seem to be descriptions or paraphrases of
; statements (communications) made by Price Water-
“house. These communications are not privileged.
" Again, Chevron did not submit a declaration from
Ms. Lucas substantiating the content of her notes.
Basel:’c,il_ on our review, none of the statements in the
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notes reflect attorney-client communications. Ac-
cordingly, Chevron has not supported its claim that
document 32 is protected by the attorney-client privi-
lege B2

FN13. Chevron did not claim that this
document is protected by work product.

Chevron produced document 91, notes by Kathy
Camnavale, in redacted form. The notes relate to a
meeting at which all of the participants were employ-
ees (attorneys and nonattorneys) of Chevron or
CEMCO. The redacted material reflects privileged
comimunications.

Document 177 reflects notes from a meeting. The
redacted material appears to reflect an otherwise
privileged communication. However, Chevron has set
forth no evidence from which the court could deter-
mine who participated in the meeting. If Price Water-
house or another third party was present at the meet-
ing, Chevron would not have maintained the confi-
dentiality of this otherwise privileged statement. Be-
cause Chevron has not satisfied its burden with re-
spect to document 177 {and because Chevron asserts
no other basis for protection) Chevron must produce
document 177 in its entirety.

Document 180 consists of notes by a Chevron em-
ployee, Mr. Crowe, that reflect his discussion with
Mr. Jones, another Chevron employee. Although
neither Mr. Jones nor Mr. Crowe is an attorney, Mr.
Jones was the liaison between legal and corporate on
the CEMCO project. See, Marsh Decl. at § 10. It ap-
pears from Mr. Crowe's notes that Mr. Jones was
relating tax advice. Thus it appears that Chevron has
established that document 180 reveals attorney-client
communications and is privileged.

Miscellaneous

Documents number 17 and 33 are copies of a meeting
agenda. We accept Chevron's*1080 representation
that this document was ¢xchanged only between
Messts. Johnson and Chigbu, Because we acknowl-
edged that in-house counsel may be both counsel and
client where, as here, the attomey is responsible both
for rendering legal advice with respect to and imple-
menting a transaction, we find that this agenda con-
stitutes a privileged attorney-client communication
made for the purpose of securing andfor rendering
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legal advice.

Documents 20, 26, 27, and 46 are variations on the
same document. The court RECOMMENDS the Dis-
trict Court find that the privilege attaches to each
document with respect to the outline. It appears that
the outline was initially prepared by a Chevron em-
ployee for transmission to in-house counsel for the
purpose of seeking legal advice (documents 20 and
46). In-house counsel then appears to have refined
that client communication and transmitted it to an-
other in-house attorney for the purpose of securing
and/or rendering legal advice {(documents 26 and 27}.
Document 27, however, includes marginalia by Mr.
Chigbu. Again, Mr. Chigbu's notes do not appear to
reflect attorney-client communications (as opposed to
his own private thoughts, which are likely attorney
work product). Therefore, with respect to document
27, the attorney-client privilege protects the outline
but not Mr. Chigbu's notes.

Documents 49, 50 and 94 are slightly different ver-
sions of the same memorandum. Documents 49 and
50 contain handwritten notes that appear to be by
different people. A Chevron attorney drafted the
memorandum and sent it to another Chevron attor-
ney. In our view, transmission of the memorandum
itself is an attorney-client communication. Addition-
ally, the content of the memorandum appears to re-
flect client communications made for the purpose of
securing tax-legal advice with respect to the proposed
transaction. The underlying memorandum is privi-
leged. Chevron has not, however, submitted evidence
that would permit the court to find that the marginalia
on versions 49 and 50 contain or reflect communica-
tions-as opposed to the private thoughts of counsel.
Thus, while the marginalia may be covered by the
work product doctrine, Chevron has failed to show
that they are protected by the attorney-client privi-
lege.

The sentence redacted from document 89 reflects an
attorney-client communication.

Document 179 consists of a communication among

nonlegal employees. Chevron has produced the
~.document but has redacted several sentences. The
Eiredacted material does not reveal a communication
-ithat already occurred between attorney and client.
/ Instead, it appears that the redacted material reflects
1 matters about which the client intended to seek legal
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advice. They are protected.

Chevron has asserted that many of the documents
discussed above are independently protected by the
work product doctrine. We consider these assertions
in the next section.

1II. WORK PRODUCT DOCTRINE

Chevron asserts that 100 documents sought by the
IRS are eligible for the qualified immunity afforded
under the work product doctrine B4

FN14. Chevron initially asserted that 125
documents were eligible for protection un-
der the work product doctrine. Chevron later
conceded that the following 25 documents
did not qualify for such protection: 19, 29-
31,42-45, 51-58, 68, 69, 82-87 and 178.

[19] Chevron bears the burden of establishing that the
materials it seeks to *1081 protect are documents
prepared “in anticipation of litigation” by or for
Chevron or by or for Chevron's representative. See,
Fed R.Civ.P. 26(b)3)_and (5). See also, Resolution
Trust Corp. v. Dabney, 73 F.3d 262, 266 (10th
Cir.1995). If Chevron demonstrates that the protec-
tion afforded by the work product doctrine extends to
the documents it has withheld, the IRS may over-
come the doctrine's qualified immunity (with respect
to non-opinion work product) if it can show that it
has a “substantial need” for the documents and that it
is unable to otherwise obtain the “substantial equiva-
lent” of the withheld materials without “undue hard-
ship.” Fed.R.Civ.P. 26(b)(3). The court, however,
must “protect against disclosure of the mental im-
pressions, conclusions, opinions, or legal theories
[so-called “opinion” work product} of an attorney or
other representative [of Chevron].” /d.

At this juncture in the proceedings this court is called
on to decide only whether Chevron has made a show-
ing sufficient to support a finding that the protections
of the work product doctrine can extend to the vari-
ous documents submitted for in camera review. No
occasion has arisen for the IRS to contend that its
competing needs justify penetration of the qualified
immunity. Therefore, we do not now decide whether
the work product doctrine will ultimately protect the
withheld documents from disclosure to the IRS.
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[20] We must remain mindful of the distinct purpose
underlying this doctrine. “At its core, the work-
product doctrine shelters the mental processes of the
attorney, providing a privileged area within which he
can analyze and prepare his client's case.” United
States v. Nobles, 422 U.S. 225, 238, 95 S.Ct. 2160,
45 L.Ed.2d 141 (1975). The doctrine creates a “zone
of privacy” in which the attorney is encouraged to
write down her litigation theories and strategies with-
out fear that her opponent will unfairly capitalize on
her work and creativity. United States v. Adlman, 68
F.3d 1495, 1501 (2d Cir.1993); Hickman v, Taylor,
329 U.S. 495, 510-11, 67 S.Ct. 385, 91 L.Ed. 451
(1947).

As stated in Rule 26, the doctrine extends not only to
work by the attorney but also to litigation preparation
work by the party or its representatives. The protec-
tion afforded by the work product doctrine “pre-
vent[s] exploitation of a party's efforts in preparing
for trial” by preventing the opposing party from ob-
taining trial preparation materials absent a clear
showing of otherwise unsatisfiable need. Admiral Ins.
Co. v. United States Dist. Court for the Dist. of Ariz.,
881 F.2d 1486, 1494 (9th Cir.1988); Hickman, 329
U.S. at 516, 67 S.Ct. 385 (Jackson, I, concurring)
(doctrine prevents one side from “perform(ing] its
functions ... on wits borrowed from the adversary™}.

In the case at bar the work product dispute centers
around whether or not the withheld documents were
prepared “in anticipation of litigation.”

The parties advocate the use of different court-
created “tests” designed to determine whether a
document was (in whole or in part) created “in an-
ticipation of litigation.”

According to the IRS, the court should determine
whether a document was prepared or obtained in an-
ticipation of litigation by focusing on the “primary
motivating purpose” for its creation. Government's
Reply, at 14. Under this test, the work product doc-
trine extends to a document only if the “primary mo-
tivating purpose behind the creation of the document
. was to aid in possible future litigation.” United States
v, Davis, 636 F.2d 1028, 1040 (5th Cir.1981). The
—#IRS also contends that under this test *1082 “a
.;“ "document analyzing an anticipated or possible litiga-
i tiorll_‘iis not work product if the primary motivating
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force behind its preparation was to assist in a busi-
ness decision.” Government's Reply, at 15. In the
IRS' view, the doctrine does not reach withheld
documents prepared “to assist a business decision or
to assess tax consequences of a transaction.” Gov-
ernment's Reply, at 15 (emphasis added).

In contrast, Chevron asks us to follow the test set
forth in United States v. Adlman, 134 F.3d 1194 (2d
Cir.1998). Under this test, the court will deem a
document to have been prepared in anticipation of
litigation “if ‘in light of the nature of the document
and the factual situation in the particular case, the
document can fairly be said to have been prepared or
obtained because of the prospect of litigation.” ” Id. at
1202 (quoting Wright & Miller, 8 Federal Practice &
Procedure § 2024, at 343 (1994) (emphasis in origi-
nal)). Adlman reads Rule 26(B)3) broadly. “No-
where does Rule 26(b)(3) state that a document must
have been prepared to aid in the conduct of litigation
in order to constitute work product, much less pri-
marily or exclusively to aid in litigation. Preparing a
document ‘in anticipation of litigation’ is sufficient.”
Adiman,_134 ¥.3d at 1198 (emphasis in the original).
Furthermore, the Second Circuit continues, “work
product protection should not be denied to a docu-
ment that analyzes expected litigation merely because
it is prepared to assist in a business decision.” /d., at
1199. On the other hand, Adlman instructs, the “be-
cause of” test “withholds protection from documents
that are prepared in the ordinary course of business or
that would have been created in essentially similar
form irrespective of the litigation.” 134 F.3d at 1202.

In our view, the Second Circuit’s test better serves the
purposes driving the work product doctrine. An at-
torney's {or a party's) reasoning or research (factual
or legal) about anticipated litigation should not be
discoverable simply because the work also had to be
undertaken to facilitate or consider a business trans-
action. The expectation of litigation is either real or it
is not. Whether the party prepared for that litigation
before conducting a transaction (to inform its busi-
ness affairs) or implemented the transaction “in the
dark™ and then prepared for the litigation that would
surely arise from it does not alter the imminence or
“realness” of the expectation of litigation. Addition-
ally, refusing to protect litigation analyses prepared
prior to implementing a transaction will discourage
parties from making every effort to structure their
deals in unobjectionable ways (to the extent possible)
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and conld needlessly increase litigation.

[21] Thus we agree with the Second Circuit that, ex-
cept where a document would have been generated in
the normal course of business even if no litigation
was anticipated, the work product doctrine can reach

documents prepared “because of litigation” even if

they were prepared in connection with a business
transaction or also served a business purpose.

We accept Chevron's general assertion, supported by

competent declarations, that the proffered anticipa-
tion of litigation was real. The evidence submitted by
Chevron supports a finding that, from the start, Chev-
ron reasonably believed that it was a virtual certainty
that the IRS would challenge the CEMCO transac-

tion. According to Mr. Marsh, Chevron's General Tax
Counsel, the IRS examines all of Chevron's tax re-
turns. Marsh Decl. at § 13. Moreover, the CEMCO

transaction involved a very substantial amount of tax

dollars, and the IRS had previously questioned simi-
lar transactions. Marsh Decl. at § 13. In addition, Mr.
Marsh states *1083 that Chevron would not have

hired Price Waterhouse but for the imminence of

litigation with the IRS. Marsh Decl. at § 11. Chevron

has shown that Price Waterhouse was acting as its

agent when Price Waterhouse prepared the docu-
ments in issue here and that it was because Chevron
and Price Waterhouse anticipated a vigorous legal
challenge by the IRS to the formation of CEMCO

that many of the documents were prepared.

For analytical purposes we have divided the universe
of documents that we might encounter here into the

following categories:

(1) documents reflecting legal analysis of the
CEMCO transaction by a lawyer, or other Chevron
agent;

(2) documents connected to the CEMCO transac-
tion that were prepared or obtained at the time liti-
gation was expected and that either,

{a) appear to reflect or be borne out of reasoning
about strategies or analyses connected with the
anticipated litigation, or

(b) appear only to reflect the logistics or mechan-
ics of implementing business concepts; or

wE
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(3) documents simply prepared during the period in
which litigation was anticipated but that have no
apparent connection to the transaction at issue.

Based on our in camera review, none of the docu-
ments Chevron withholds fit into category three.

A. Documents Reflecting Legal Analysis

[22] Documents that consist of legal analyses by
Chevron, its attorneys or another representative with
respect to anticipated litigation by the IRS are clearly
protected by the work product doctrine. This type of
document was at issue in Ad{man. 134 F.3d at 1199
(“Rule [26(b}3) ] takes pains to grant special protec-
tion to the type of materials at issue in this case-
documents setting forth legal analysis™).

The court finds that the following documents or por-
tions of documents consist of analyses of the antici-
pated litigation:

5, 6 (CMO0000010-CMO0000011), 7-13, 14
(CM0000061-CM0000097), 15-18, 20
{CMO0000189-CM0000191), 21-25, 26
(CM0000215-CM0000217), 27 (CMO0000224-

CM0000227), 28, 28A, 28B, 28C, 32-4], 48

(CM0006113-CM0006114), LS 49, 50,
9i(redacted portion), 94, 96 (PM0000236-
PM0000237), 99-104, 111  (PMOO0QO388-
PM0000424), 113, 114, 115 (PMO00QOB0S-

PMO0000809), 116-124, 125 {(Redact Handwritten
*1084 Notes),m6 127 (PM0000917-PM0000953),
128 (PMO001000-PMO001036), 129-135, 136
(PMO0O001216-PM0001217), 137, 138 (Redact
Handwritten Notes),M 13942, 144, 145
{PM0001326-PM0001362), 146, 147, 148
{PMO0O0O1418-PMO0001449), 149-52, 154
(PM0001527-PM0001528), 157 (PMO0001557-
PMO0Q01558) and 161-63.

FN15. There are three distinct apparently
unrelated documents that comprise number
48. However, Chevron's privilege log de-
scribes only the first document, a Memo
drafted on 1/26/1998 by Robert Bradley for
Warren Glettner and others discussing the
overview of the liability management com-
pany structure. Number 48 of the log makes
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no reference to the other two documents, the
first drafted by Warren Glettner for Stacy
Lucas and others on 4/11/1996, and the sec-
ond drafted by Stacy Lucas for John Gegner
and others on 10/11/1996. The second and
third documents do appear on the privilege
log under numbers 3, 4, 97, 98, 155, 156,
159, 160, 165 and 166, but in each of those
instances Chevron does not seek protection
for these documents under the work product
doctrine. Given this inconsistency in Chev-
ron's privilege log and confusion surround-
ing the presence of these two documents in
number 48 (in part from Chevron's failure to
mention these documents at number 48 on
the privilege log), we assume that Chevron
does not assert that the weork product doc-
trine extends to the second and third docu-
ments in number 48 (which are also docu-
ments 3, 4, 97, ... 166).

FN16. Aside from the handwritten notes,
this document appears to be the same as
number 19, which Chevron concedes is not
protected by the work product doctrine.
Thus, we do not consider whether the docu-
ment itself is protected under the work
product doctrine and recommend only that
the handwritten notes be redacted.

EN17. See, supra, note 16.
B. Business/Litigation Documents

[23] As indicated above, there are two types of
documents which can fall into the category of docu-
ments prepared for both a business and litigation pur-
poses: those that appear to reflect or be borne out of
reasoning about strategies or analyses for litigation,
or those that appear only to reflect the logistics or
mechanics of implementing business concepts. In our
view, the test articulated by the Second Circuit in
Adlman reaches the former but not the latter. Docu-
ments that were prepared because of anticipated liti-
gation might include, for example, discussions about
alternative ways to structure the transaction where
_those alternatives reflect thinking about the IRS' ex-
aﬁpected reaction to and treatment of the deal. In con-
“strast, documents that refiect only the logistics or me-
#chanics of implementing business concepts will not,
% on their face, reflect reasoning about the anticipated
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litigation and do not appear to be informed by con-
cerns about that litigation. With respect to this type of
document, Chevron's business needs clearly would
necessitate creation of the document. These docu-
ments were prepared in the “ordinary course of busi-
ness or ... would have been created in essentially
similar form irrespective of the litigation.” 134 F.3d
at 1202,

We RECOMMEND the District Court find that the
following documents or portions of documents reflect
or reveal or were borne out of reasoning about strate-
gies or analyses connected with anticipated litigation
and are eligible for protection under the work product
doctrine:

6 (CMO000012-CMO0000013), 14 (CMO0000101-
CMO000106), 20 (CMO000178-CMO000188), 26
(CM0000209-CM0000214), 27  (CM0000218-
CMO0000223),  44-47, 48  (CMO006115-
CMO0006116), 95, 96 (PMO000238-PM0000239),
105-110, 111 (PM0000425-PM0000430), 112, 115
(PM0000810-PM0000811), 126, 127
(PMO0000957-PM0000962), 128  (PMO0001040-
PMO0001045), 136 (PM0001218-PM0001219), 143,
145 (PM0001366-PM0001371), 148 (PM0001453-
PMO0001458), 153, 154 (PM0001529-PM0001530),
157 (PM0001559-PM0001560) and 180.

The following documents or portions of documents
appear to reflect only the logistics or mechanics of
implementing the business project and would neces-
sarily have been created in substantially similar form
even absent the anticipated litigation. It follows that
we RECOMMEND that the District Court find that
the work product doctrine does not extend to these
documents:

14 (CMO0000098-CMO0000100), 14 (CMO000107-
CM0000142), 127 (PM0O000954-PM0O000956), 127
(PM0000963-PM0000998), 128  (PMO0001037-
PMO0001039), 128 (PM0001046-PM0001081), 145
(PM0001363-PM0001365), 145 (PMO0001372-
PMO0001407), 148  *1085  (PM0001450-
PMO0001452) and 148 (PM0001459-PM0001494).

V. Waiver

On February 20, 2002, the government filed a letter
brief in which it contends that certain disclosures by
Chevron effected one or more subject matter waivers.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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See, letter, dated and filed February 20, 2002, at 1-3.

Whether or not a particular disclosure effects a sub-
ject matter waiver is largely a question of faimess.
The court must determine, among other things,
whether limiting disclosure to the communications
actually disclosed would unfairly disadvantage the
discovering party or would create an unfair benefit to
the privilege holder. The government's February 20
letter brief does not address these faimess considera-
tions.

The issue of waiver has not been adequately briefed

. by either party and is not currently on the table. We
RECOMMEND that briefing and decision of this
issue await the District Court's consideration of this
Report and Recommendation. If, after considering all
the pertinent matters of record and disclosures, the
government believes that fairess compels some sub-
ject matter waiver, the government may then move
the court with respect to that issue.

Similarly, if the government wishes to move the court
for disclosure of any documents that the District
Court determines fall within the reach of the work
product doctrine (e.g., by demonstrating a substantial
need and inability to obtain the information through
other sources), the government should brief that issue
along with its waiver arguments, if any.

IT IS SO REPORTED AND RECOMMENDED.
March 25, 2002,

REPORT AND RECOMMENDATION RE SUP-
PLEMENTAL SUBMISSIONS

BRAZIL, United States Magistrate Judge.

L. INTRODUCTION

On March 25, 2002, this court submitted its Report
and Recommendation re /n Camera Review to the
District Court. The parties sought review of some of
this court's recommendations. Chevren also moved
_ the District Court to supplement the record. On May
££23, 2002, the District Court granted Chevron's re-
Y quests to supplement the record and referred consid-
/ eration of the additional evidence to this court.
f
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Chevron's supplemental evidence consists of (1) the
Declaration of John Chigbu, signed April 2, 2002,
{“Chigbu Decl.”), (2) the First Supplemental Declara-
tion of John Chigbu Submitted Under Seal, filed May
28, 2002 (“Supplemental Chigbu Decl.”) and (3) the
Declaration of Warren J. Brechtel in Support of Re-
spondent's Response to Petitioner's Objections,
signed April 18, 2002 (“Brechtel Decl.”).

Initially, the parties provided the court with copies of
briefs filed with the District Court. See, Letter to
Court from Mr. Kelleher, filed May 29, 2002. Be-
cause the parties' arguments with respect to the
Brechtel Declaration were interwoven with argu-
ments not currently before this court, the court asked
the parties to meet and confer to establish a briefing
schedule for filing briefs that focused only on the
issues pertaining to the Brechtel Declaration. On June
6, 2002, the IRS filed its Memorandum Re: Whether
the Subject Documents Are Not Protected by the At-
torney Work Product Doctrine Because They Would
Have Been Created in Essentially Similar Form Irre-
spective of Possible Litigation*1086 (“Memoran-
dum”). On June 13, 2002, Chevron filed its Response
to Government Memorandum Re: Whether the Sub-
ject Documents Are Not Protected by the Attorney
Work Product Doctrine Because They Would Have
Been Created in Essentially Similar Form Irrespec-
tive of Possible Litigation (“Response”).

The court has considered Chevron's supplemental
evidence and the parties’ focused briefs and REC-
OMMENDS as follows.

Il. JOHN CHIGBU'S NOTES & ATTORNEY
CLIENT PRIVILEGE

Chevron asks the court to recensider its earlier rec-
ommendation that Mr. Chigbu's notes are not entitled
to attorney-client protection ™ because Mr. Chigbu's
handwriting is mostly illegible and because no evi-
dence in the record would enable the court to deter-
mine whether the notes reflect “communications,”
whether those communications were made at meet-
ings and, if so, who attended those meetings and what
the purpose of those meetings was. Report and Rec-
ommendation at 18-19.

FN1. This court recommended, however,
that the District Court find that the work
product doctrine extends to Mr. Chigbu's
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notes,

The Chigbu Declaration describes which notes reflect
meetings, who was in attendance at each meeting and
why each meeting was held. The Supplemental
Chigbu Declaration transcribes the text of Mr.
Chigbu's notes.

Having considered the Chigbu Declaration and the
Supplemental Chigbu Declaration, the court REC-
OMMENDS that the District Court find as follows.

The attorney client privilege does not protect the
notes found on document 13 because these notes do
not contain or reflect a communication between at-
torney and client B2

FN2. The attorney client privilege protects
communications,

The attorney client privilege does not protect the
notes found on documents 19, 21, 25, 34, 35, and 39.
The notes on these documents reflect or contain
communications made at meetings attended by em-
ployees of Price Waterhouse. Chevron has not main-
tained the confidentiality of communications dis-
closed to Price Waterhouse. ™ Report and Recom-
mendation at 4-9.

FN3. With respect to document 19, Mr.
Chigbu states that the meeting that is the
subject of those notes was attended by “ei-
ther” Warren Brechtel of Chevron or Warren
Glettner of Price Waterhouse. Because Mr.
Glettner is a third party, Chevron has not
met its burden to demonstrate that it has
maintained the confidentiality of communi-
cations made at this meeting.

The following documents reflect confidential attor-
ney client communications made for the purpose of
obtaining or providing legal advice and are protected
by the attorney client privilege: 16, 22, 23, 24, 27 36,
37 and 38.

I WORK PRODUCT PROTECTION
E,A Background

The.IRS contends that, in applying U.S. v. Adlman,
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134 F.3d 1194 (2nd Cir.1998), this court considered
only whether the subject documents would have been
created “but for” anticipation of litigation and failed
to consider whether essentially similar documents
would have been created in the normal course of
business. More specifically, the IRS contends that
some of the documents to which this court extended
the work product doctrine would have been created in
similar form in connection *1087 with Chevron's tax
returns, financial reporting obligations, and/or tax
accrual assessment. Memorandum at 1.

In support of its argument the IRS points to Chev-
ron's “privilege log.” The log indicates that members
of Chevron's Tax Compliance Group (the personnel
responsible for filing Chevron's tax returns) and Price
Waterhouse “auditors” were involved in the chal-
lenged transaction. According to the IRS, the in-
volvement of these personnel together with Chevron's
summaries of some documents' raise a suspicion that
Price Waterhouse auditors assisted Chevron's Com-
pliance personnel in filing Chevron's tax retums
and/or determining how to treat the transaction for
purposes of Chevron's financial reporting obligations.
If this is true, the IRS continues, then some of the
withheld documents might have been created in es-
sentially similar form in the normal course of prepar-
ing Chevron's tax returns or complying with SEC
financial reporting requirements.

The Brechtel Declaration responds to these conten-
tions. Mr. Brechtel, Manager of Chevron's Compli-
ance Group, testified that Price Waterhouse did not
assist or advise Compliance personnel with respect to
reporting the challenged transaction on Chevron's tax
returns. Brechtel Decl., at§ 7.

B. Discussion

At the outset, we note that in reaching its March 25th
recommendations this court did consider not only
whether each document would have been created
“but for” the anticipated litigation but also whether
an essentially similar document would have been
created in the normal course of business. See, Report
and Recommendation at 28:5-7. Nonetheless, we
have considered carefully the argument now asserted
by the IRS.

The IRS relies on .S, v. Arthur Young & Co., 465
U.S. 805, 104 S.Ct. 1495. 79 L.Ed.2d 826 (1984).
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Arthur Young defines “tax accrual workpapers” and
holds that an independent auditor's tax accrual work-
papers are relevant to the IRS' investigation of the
taxpayer's returns. The Court also holds that no work
product immunity, analogous to the “attorney work
product doctrine,” ¥ grotects an independent audi-
tor's tax accrual workpapers. Arthur Young, 465 U.S.
at 817,104 S5.Ct. 1495,

FN4. We note that the “attorney work prod-
uct doctring” protects not only work product
by the attorney but also that by the client or
the client's or attorney's agents.

Arthur Young is, however, distinguishable from the
case at bar in at least one important respect.

In Arthur Young the accountant whose workpapers
the IRS sought was an independent auditor hired by
Amerada Hess Corporation to review its financial
statements as required by the securities laws, Encom-
passed in this review the auditor evaluated Amerada's
completed transactions. In declining to find that an
“accountant work product doctrine” protects the tax
accrual workpapers at issue the Court explains that
Arthur Young was acting as an independent auditor
to verify financial statements used by the public to
make investment decisions. Arthur Young was im-
bued with “public responsibility transcending any
employment relationship with the client”-the inde-
pendent auditor was a “public watchdog.” 465 U.S. at
817-818, 104 S.Ct. 1495,

In contrast, Price Waterhouse was not acting re-
motely as an independent auditor with respect to the
challenged transaction. Price Waterhouse proposed
the transaction, stood to gain substantial consulting
revenue from Chevron's decision to evaluate and
move forward with the transaction, *1088 and con-
ducted substantial legal analysis that was designed to
support the transaction in litigation against the IRS.
Moreover, Price Waterhouse did not simply evaluate
the transaction after it was complete but was inti-
mately involved in structuring the transaction
throughout. Price Waterhouse's workpapers B are
not neutral evaluations made for the purpose of reas-
_suring the investing public as were the workpapers at
tlissue in Arthur Young. This fact necessarily affects
5.:3 our assessment of whether public policy supports a
7 finding that the subject documents are encompassed
} by a source of protection.

o
A

.,.
an'D pd
&

e Rt S
¥

—~

Page 21

ENS. As defined by Arthur Young “tax ac-
crual workpapers” would relate to Chevron's
“reserves for contingent tax liabilities.”
Arthur Young, 465 U.S. at 808, 104 S.Ct.
1495 emphasis added. There are a few in-
stances where the papers in issue here reflect
awareness that an adverse ruling by the IRS
was possible and that such a ruling could
cause substantial tax consequences. That
fact does not, however, come close to bring-
ing the withheld documents and communi-
cations within the ambit of Arthur Young.
As previously stated, at issue in Arthur
Young were documents “prepared by an in-
dependent auditer in the course of a routine
review of corporate financial statements.”
465 U.S. at 815, 104 S.Ct. 1495. The Court's
decision that the documents therein could
not be withheld pursuant to any privilege or
immunity was driven not by the topic of the
documents, but by who prepared them and
why. Accordingly, in our case, it is not that
the subject of potential tax liability was
touched upon in a few of the withheld
documents but the fact that those documents
were prepared by Chevron or its agent in or-
der to prepare for litigation that drives our
recommendation that those few documents
are eligible for work product protection.

While Arthur Young declined to create an account-
ant's work product immunity the Court acknowledged
that the IRS' subpoena power is “subject to the tradi-
tional privileges and limitations.” 465 U.S. at 816
104_S.Ct. 1495. Therefore, Arthur Young does not
foreclose application of the atrorney work product
doctrine to accountant “workpapers” in an appropri-
ate situation.

In our view, this is such a situation. See, Report and
Recommendation at 25:18-21.

Despite the salient difference between Arthur Young
and the case at bar we have re-reviewed carefully the
subject documents to consider whether any of them
might have been created in essentially similar form in
the normal course of business. We have looked asser-
tively for evidence that the withheld documents or
documents that would be similar in content would
have been generated in the course of preparing Chev-
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ron's tax returns, meeting its financial reporting obli-
gations or addressing tax accrual matters ™ Except
to the *1089 extent noted in footnote 5 above, we
have found none.

FN6. We have not been asked to revisit the
issue of whether any of the withheld docu-
ments are ineligible for protection by the
work product doctrine because, given the
character of the challenged transaction,
Chevron would have been required to gener-
ate essentially similar documents in the
normal course of the business of completing
the transaction irrespective of the antici-
pated litigation. Nonetheless, to try to be as
helpful as possible to the District Court we
make the following observation.

There are several unusual features of the
setting we address here that create a risk
that we would miss the work product pol-
icy mark if we were to order the disputed
documents disclosed simply because
Chevron might have needed to generate
documents similar in character in order to
undertake a transaction of this kind.

This transaction arises in an unusual envi-
ronment. First, at least one of the reasons
Chevron considered this transaction was
to achieve sizeable tax benefits. Second,
from the first day Chevron contemplated a
transaction of this type it was a virtual
certainty that the IRS would challenge the
transaction in litigation. It was equally
clear that that litigation would relate
solely to treatment of the transaction un-
der the tax code. Under these circum-
stances virtually every decision about how
to structure a material aspect of the trans-
action was permeated with questions
about how that structuring would affect
treatment under the tax code. As this court
noted in its earlier recommendations de-
termining treatment under the tax code is
an intensely legal endeavor. Report and
Recommendation at 14.

Where, as here, the essential character of
the transaction is riddled with tax legal is-
sues, we find it difficult to draw a line be-
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tween documents that were prepared to
analyze legal issues in anticipation of liti-
gation and those that the character of the
transaction would have required Chevron
and its agents to prepare in order to struc-
ture the transaction irrespective of the liti-
gation. More importantly, for purposes of
analysis of work product issues, we con-
clude that anticipation of litigation with
the IRS, more than any other factor,
dominated the mind set and informed the
actions of the authors of the subject
documents.

In their Memorandum the IRS identified descriptions
of documents which it contends would support an
inference that the services Price Waterhouse per-
formed may fall within the ambit of the kinds of ser-
vices for which, pursuant to Arthur Young, the law
provides no immunity. See, Memorandum at 2-3 (ta-
ble).

This court reviewed each of those documents. None
of the documents cited by the IRS support an infer-
ence that Price Waterhouse acted as an “auditor” in
connection with Chevron's tax returns, financial re-
porting obligations, or tax accrual assessments. =2

EN7. Documents 4, 98, 156, 160 & 166 are
the same document. The substance of the
document has nothing to do with tax returns,
financial reporting, or tax accrual matters.
We see no basis for inferring that this docu-
ment would have been created in similar
form in the normal course of business.

Documents 45, 45B, 45C, 105, 106 & 107
reflect discussions about Aow to structure
the transaction. We also see no basis for
inferring that these documents would have
been created in similar form in connection
with preparation of tax returns, submitting
financial reports or assessing reserves for
accrual of taxes.

Documents 30 & 30A discuss tax treat-
ment of certain aspects of the completed
transaction and were drafted around the
time the Compliance Group would have
been preparing Chevron's 1999 tax re-
turns. However, these documents are pro-
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tected by the attorney clieni privilege.
Price Waterhouse was not involved in the
creation of these documents, and it does
not appear Chevron shared them with
Price Waterhouse. Furthermore, nothing
in these documents supports an inference
that other documents Chevron has with-
held would have been created in similar
form in the normal course of business.

In an abundance of caution, we also re-reviewed
those documents that we previously recommended
the District Court find are eligible for protection un-
der the work product doctrine. Those documents fell
into two categories: (1) documents reflecting legal
analysis and (2) business/litigation documents that
appear to reflect or be borne out of reasoning about
strategies or analyses connected with the anticipated
litigation. See, Report and Recommendation at 25-28.

With respect to the “business/litigation” documents
eligible for protection, the court re-reviewed each
document (or portion of the document) to satisfy it-
self that Chevren and/or Price Waterhouse would not
have created that document in essentialty similar
form in connection with Chevron's tax returns, finan-
cial reporting obligations or tax accrual matters.

The remaining documents consist of legal analyses of
the anticipated litigation. These documents necessar-
ily contain analyses of how specific aspects of the
challenged transaction may be treated under the tax
code. It is true that an independent auditor reviewing
the completed transaction most likely also would
conduct analyses of how certain aspects of the trans-
action could be treated under the tax *1090 code.
That fact does not support a finding that Price Water-
house's legal analyses are “really” accountant work-
papers not subject to protection.

As stated earlier, Arthur Young does not foreclose
application of the “traditional” attorney work product
doctrine in an appropriate situation. Federal Rules of
Civil Procedure, Rule 26(b)(3) directs the courts to
“protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories [so-called
“opinion” work product] of an attorney or other rep-
resentative [of Chevron} conceming the litigation.”
Emphasis added.

We are satisfied that, in the case before us, Price
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Waterhouse acted as an agent of Chevron, acting in
anticipation of litigation, when preparing its exten-
sive legal analyses of the challenged transaction. The
fact that Arthur Young Court denied protection to
very different kinds of papers created for a different
purpose in a different setting is irrelevant.

IV. CONCLUSION

This court AMENDS its Report and Recommenda-
tion, filed March 25, 2002, with respect to whether
the attorney client privilege protects the handwritten
notes by Mr. Chigbu as described in section 11 above.

This court DECLINES to amend its Report and Rec-
ommendation, filed March 25, 2002, with respect to

documents eligible for protection under the (“artor-
ney”} work product doctrine.

IT IS SO REPORTED AND RECOMMENDED.
June 18, 2002,

N.D.Cal.,2002.
.S, v. ChevronTexaco Corp.
241 F.Supp.2d 1065, 91 A.F.T.R.2d 2003-664

END OF DOCUMENT
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>
United States Court of Appeals Second Circuit.
UNITED STATES of America, Appellee,
v.
Louis KOVEL, Defendant-Appellant.
No. 168, Docket 27207.

Argued Nov. 2, 1961.
Decided Dec. 5, 1961.

Contempt proceeding for refusal to answer question
before grand jury against witness, an account who
claimed privilege because of his employment by at-
torneys. The United States District Court for the
Southern District of New York, John M. Cashin, J.,
rendered judgment and sentenced witness to a year's
imprisonment, and he appealed. The Court of Ap-
peals, Friendly, Circuit Judge, held that the attorney-
client privilege extends to communications made by a
client to an accountant in attorney's employ incident
to the client's obtaining legal advice from the attor-
ney, and remanded the proceeding for a determina-
tion of the circumstances under which the client's
communication reached the witness, even though the
witness, despite the trial judge's refusal to consider
evidence of these circumstances, should have made
an offer of proof in order to make a record for the
reviewing court.

Judgment vacated and cause remanded for further
hearing as to circumstance relating to existence of
privilege.

West Headnotes

[1] Privileged Communications and Confidential-
ity 311H €161

311H Privileged Communications and Confidential-
ity
31 1HIII Attorney-Client Privilege

311Hk157 Communications Through or in
* Presence or Hearing of Others; Communications with
¢ Third Parties

311Hk161 k. Accountants and Auditors.

Most. Cited Cases
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(Formerly 410k206)
Privilege for communications by client to attorney's
agents for purpese of transmission to attorney is not
limited to menial or ministerial employees of attorney
but includes communications made at attomney's di-
rection to accountant in attorney's employ for trans-
mission to attorney.

[2] Privileged Communications and Confidential-
ity 311H €129

311H Privileged Communications and Confidential-
iy

311H4I Attorney-Client Privilege

311HkI28 Professional Character of Em-
ployment or Transaction
311Hk129 k. In General. Most Cited Cases

{Formerly 410k201(1))
Attorney-client privilege requires that communica-
tion be made in confidence for purpose of obtaining
legal advice from lawyer, and if what is sought is
only accounting service, or accountant's advice rather
than lawyer's, no privilege exists.

[3] Federal Courts 170B €416

170B Federal Courts
170B V1 State Laws as Rules of Decision
170BVI{C) Application to Particular Matters

170Bk416 k. Evidence Law. Most Cited

Cases

(Formerly 410k198(1))}

New York statute governing attorney-client privilege

does not apply in a federal criminal trial. Civil Prac-

tice Act N.Y. § 353; Fed.Rules Crim.Proc. rule 26, 18

US.CA.

14] Privileged Communications and Confidential-

ity 311H €26

3i1H Privileged Communications and Confidential-
ity
311HI In Genera!l
311Hk24 Evidence
311Hk26 k. Presumptions and Burden of
Proof. Most Cited Cases
(Formerly 410k222)
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(Cite as: 296 F.2d 918)

In prosecution for criminal contempt for refusal to
answer question, witness claiming privilege has bur-
den to show that relation giving rise to privilege ex-
ists, but government has ultimate burden of persua-
sion.

|51 Witnesses 410 €21

410 Witnesses

410] In General

410k21 k. Punishment of Disobedience to

Subpoena as Contempt. Most Cited Cases

{Formerly 410k1)
Under circumstances, contempt proceeding against
witness, an accountant who claimed privilege through
employment by attorneys, was remanded for deter-
mination of circumstances under which client’s com-
munication reached witness, although his proper
course, even if judge had refused to consider evi-
dence of these circumstances, would have been to
make offer of proof to make record for reviewing
court. Fed.Rules Civ.Proc. rule 43(c), 28 U.S.C.A;
28U.8.C.A §2106.

16} Privileged Communications and Confidential-
ity 311H €176

311H Privileged Communications and Confidential-
ity

311HII Attorney-Client Privilege

311Hk175 Determination
311Hk176 k. In General. Most Cited Cases

{Formerly 410k223)
A witness claiming attomey-client privilege may not
refuse to disciose to judge circumstances into which a
judge must inquire in order to rule on claim; proper
practice is for judge to conduct preliminary inquiry
with jury excused.
*919 Louis Bender, New York City (Louis Bender
and Jerome Kamerman), New York City, for appel-
fant.

Gerald Walpin, Asst. U.S. Atty.,, New York City
{Robert M. Morgenthau, U.S. Atty. for Southern Dist.
of New York, David Klingsberg, Asst. U.S. Atty.,
New York City, of counsel), for appellee.

New York County Lawyers' Association, New York
City (Boris Kostelanetz, Jules Ritholz and Bud G.
Holman, New York City, of counsel), submitted a

brief as amicus curiae.

Before CLARK, HINCKS and FRIENDLY, Circuit
Judges.

FRIENDLY, Circuit Judge.

This appeal from a sentence for criminal conternpt
for refusing to answer a question asked in the course
of an inquiry by a grand jury raises an important is-
sue as to the application of the attorney-client privi-
lege to a non-lawyer employed by a law firm, Our
decision of that issue leaves us with the further prob-
lem of what disposition is appropriate on a record
which, due to the extreme positions erroneously
taken by both parties in the court below, lacks the
evidence needed to determine whether or not the
privilege existed. We vacate the judgment and re-
mand so that the facts may be developed.

Kovel is a former Internal Revenue agent having ac-
counting skills, Since 1943 he has been employed by
Kamerman & Kamerman, a law firm specializing in
tax law. A grand jury in the Southern District of New
York was investigating alleged Federal income tax
violations by Hopps, a client of the law firm; Kovel
was subpoenaed to appear on September 6, 1961, a
few days before the date, September 8, when the
Government feared the statute of limitations might
run. The law firm advised the Assistant United States
Attorney that since Kovel was an employee under the
direct supervision of the partners, Kovel could not
disclose any communications by the client of the re-
sult of any work done for the client, unless the latter
consented; the Assistant answered that the attorney-
client privilege did not apply to one who was not an
attorney.

The record reveals nothing as to what occurred on
September 6. On September 7, the grand jury ap-
peared before Judge Cashin. The Assistant United
States Attorney informed the judge that Kovel had
refused to answer ‘several questions * * * on the
grounds of attorney-client privilege’; he proffered
‘respectable authority * * * that an accountant, even
if he is retained or employed by a firm of attorneys,
cannot take the privilege.” The judge answered ‘You
don't have to give me any authority on that.” A court
reporter testified that Kovel, after an initial claim of
privilege had admitted receiving a statement of
Hopps' assets and liabilities, but that, when asked
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‘what was the purpose of your receiving that,” had
declined to answer on the ground of privilege ‘Be-
cause the communication was received with a pur-
pose, as stated by the client’; later questions and an-
swers indicated the communication was a letter ad-
dressed to *920 Kovel. After verifying that Kovel
was not a lawyer, the judge directed him to answer,
saying ‘You have no privilege as such.” The reporter
then read another question Kovel had refused to an-
swer, ‘Did you ever discuss with Mr. Hopps or give
Mr. Hopps any information with regard to treatment
for capital gains purposes of the Atlantic Beverage
Corporation sale by him?” The judge again directed
Kovel to answer, reaffirming ‘There is no privilege-
you are entitled to no privilege, as I understand the
law.” Kovel asked whether he might say something;
the judge instructed him to answer, saying ‘I'm not
going to listen.” Kovel also declined to tell what
Hopps had said concerning a transaction underlying a
bad debt deduction in Hopps' 1954 return, and
whether Hopps had told him that a certain transfer of
securities “had no effect whatsoever’ and was just a
form of accommodation; the judge gave similar di-
rections after the reporter had read each question and
refusal to answer. Then the grand jury, the Assistant
and Kovel returned to the grand jury room.

Later on September 7, they and Kovel's employer,
Jerome Kamerman, now acting as his counsel, ap-
peared again before Judge Cashin. The Assistant told
the judge that Kovel had ‘refused to answer some of
the questions which you had directed him to answer.’
A reporter reread so much of the transcript heretofore
summarized as contained the first two refusals. The
judge offered Kovel another opportunity to answer,
reiterating the view, ‘There is no privilege to this
man at alt.’ Counsel referred to New York Civil Prac-
tice Act, § 353, which we quote in the margin,EN—l and
sought an adjournment until co-counsel could appear;
the judge put the matter over until the next morning.

On the morning of September 8, the same dramatic
personae, plus the added counsel, attended in open
court. Counsel reiterated that an employee “who sits
with the client of the law firm * * * occupies the
same status * * * as a clerk or stenographer or any
other lawyer * * **; The judge was equally clear that
the privilege was never ‘extended beyond the attor-
ney.’ In the course of a colloquy the Assistant made it
plain that further questions beyond the two immedi-
ately at issue might be asked. After the judge had
bl
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briefly retired, leaving the Assistant and Kovel with
the grand jury, proceedings in open court resumed.
The reporter recited that in the interval, on reappear-
ing before the grand jury and being asked ‘What was
the purpose communicated to you by Mr. Hopps for
your receiving from him an asset and liability state-
ment of his personal financial situation?’, Kovel had
declined to answer. On again being directed to do so,
Kovel declined ‘on the ground that it is a privileged
communication.” The court held him in contempt,
sentenced him to a year's imprisonment, ordered im-
mediate commitment and denied bail. Later in the
day, the grand jury having indicted, Kovel was re-
leased until September 12, at which time, without
opposition from the Government, 1 granted bail pend-
ing determination of this appeal.

Here the parties continue to take generally the same
positions as below-Kovel, that his status as an em-
ployee of a law firm automatically made all commu-
nications to him from clients privileged; the Govern-
ment, that under no circumstances could there be
privilege with respect to communications to an ac-
countant. The New York County Lawyers' Associa-
tion as amicus curiae has filed a brief generally sup-
porting appellant's position.

L

[1][21{3] Decision under what circumstances, if any,
the attomey-client privilege*921 may include a
communication to a nonlawyer by the lawyer's client
is the resultant of two conflicting forces. One is the
general teaching that “The investigation of truth and
the enforcement of testimonial duty demand the re-
striction, not the expansion, of these privileges,” 8
Wigmore, Evidence (McNaughton Rev. 1961), §
2192, p. 73. The other is the more particular lesson
‘That as, by reason of the complexity and difficulty
of our law, litigation can only be properly conducted
by professional men, it is absolutely necessary that a
man * * * should have recourse to the assistance of
professional lawyers, and * * * it is equally necessary
* * * that he should be able to place unrestricted and
unbounded confidence in the professional agent, and
that the communications he so makes to him should
be kept secret * * ** Jessel, M.R. in Anderson v.
Bank, 2 Ch.D. 644, 649 (1876). Nothing in the policy
of the privilege suggests that attorneys, simply by
placing accountants, scientists or investigators on
their payrolls and maintaining them in their offices,
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should be able to invest all communications by cli-
ents to such persons with a privilege the law has not
seen fit to extend when the latter are operating under
their own steam. On the other hand, in contrast to the
Tudor times when the privilege was first recognized,
see § Wigmore, Evidence, § 2290, the complexities
of modern existence prevent attorneys from effec-
tively handling clients' affairs without the help of
others; few lawyers could now practice without the
assistance of secretaries, file clerks, telephone opera-
tors, messengers, clerks not yet admitted to the bar,
and aides of other sorts. ‘The assistance of these
agents being indispensable to his work and the com-
munications of the client being often necessarily
committed to them by the attorney or by the client
himself, the privilege must include all the persons
who act as the attorney's agents.” 8 Wigmore, Evi-
dence, § 2301; Annot., 53 A.L.R. 369 (1928).%

Indeed, the Government does not here dispute that
the privilege covers communications to non-lawyer
employees with ‘a menial or ministerial responsibil-
ity that involves relating communications to an attor-
ney.’” We cannot regard the privilege as confined to
‘menial or ministerial’ employees. Thus, we can see
no significant difference between a case where the
attorney sends a client speaking a foreign language to
an interpreter to make a literal translation of the cli-
ent's story; a second where the attomey, himself hav-
ing some little knowledge of the foreign tongue, has a
more knowledgeable non-lawyer employee in the
room to help out; a third where someone to perform
that same function has been brought along by the
client; and a fourth where the attorney, ignorant of
the foreign language, sends the client to a non-lawyer
proficient in it, with instructions to interview the cli-
ent on the attorney's behalf and then render his own
summary of the situation, perhaps drawing on his
own knowledge in the process, so that the attormey
can give the client proper legal advice. All four cases
meet every element of Wigmore's famous formula-
tion, § 2292, ‘(1) Where legal advice of any kind is
sought (2) from a professional legal adviser in his
capacity as such, (3} the communications relating to
that purpose, (4) made in confidence (5) by the client,
{6) are at his instance permanently protected (7) from
disclosure by himself or by the legal adviser, (8) ex-
cept the protection be waived,” save (7); literally,
none of them is within (7) since the disclosure *922
is not sought to be compelled from the client or the
lawyer. Yet § 2301 of Wigmore would clearly recog-
nizg, the privilege in the first case and the Govern-
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ment goes along to that extent; § 2301 would also
recognize the privilege in the second case and § 2311
in the third unless the circumstances negated confi-
dentiality. We find no valid policy reason for a dif-
ferent result in the fourth case, and we do not read
Wigmore as thinking there is. Laymen consulting
lawyers should not be expected to anticipate niceties
perceptible only to judges- and not even to ali of
them.

This analogy of the client speaking a foreign lan-
guage is by no means irrelevant to the appeal at hand.
Accounting concepts are a foreign language to some
lawyers in almost all cases, and to almost all lawyers
in some cases. Hence the presence of an accountant,
whether hired by the lawyer or by the client, while
the client is relating a complicated tax story to the
lawyer, ought not destroy the privilege, any more
than would that of the linguist in the second or third
variations of the foreign language theme discussed
above; the presence of the accountant is necessary, or
at least highly useful, for the effective consultation
between the client and the lawyer which the privilege
is designed to permit ™ By the same token, if the
lawyer has directed the client, either in the specific
case or generally, to tell his story in the first instance
to an accountant engaged by the lawyer, who is then
to interpret it so that the lawyer may better give legal
advice, communications by the client reasonably re-
lated to that purpose ought fall within the privilege;
there can be no more virtue in requiring the lawyer to
sit by while the client pursues these possibly tedious
preliminary conversations with the accountant than in
insisting on the lawyer's physical presence while the
client dictates a statement to the lawyer's secretary or
in interviewed by a clerk not yet admitted to practice.
What is vital to the privilege is that the communica-
tion be made in confidence for the purpose of obtain-
ing legal advice from the lawyer. If what is sought is
not legal advice but only accounting service, as in
Qlender v. United States, 210 F.2d 795, 805-806 (9
Cir. 1954), see Reisman v. Caplin, 61-2 U.S.T.C.
P9673 (1961), or if the advice sought is the account-
ant's rather than the lawyer's, no privilege exists. We
recognize this draws what may seem to some a rather
arbitrary line between a case where the client com-
municates first to his own accountant (no privilege as
to such communications, even though he later con-
sults his lawyer on the same matter, Gariepy V.
United States. 189 F.2d 459, 463 (6 Cir. 1951)),24
and others, where the client in the first instance con-
sults a lawyer who retains an accountant as a listen-
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ing post, or consults the lawyer with his own ac-
countant present. But that is the inevitable conse-
quence of having to reconcile the absence of a privi-
lege for accountants and the effective operation of the
privilege of client and lawyer under conditions where
the lawyer needs outside help. We realize also that
the line we have drawn will not be so easy to apply as
the simpler positions urged on us by the parties- the
district judges *923 will scarcely be able to leave the
decision of such cases to computers; but the distinc-
tion has to be made if the privilege is neither to be
unduly expanded nor to become a trap.

II.

The application of these principles here is more diffi-
cult than it ought be in future cases, because the ex-
treme positions taken both by appellant and by the
Government, the latter's being shared by the judge,
resulted in a record that does not tell us how Hopps
came to be communicating with Kovel rather than
with Kamerman. The Government says the burden of
establishing the privilege was on Kovel and, since he
did not prove all the facts essential to it even on our
view, the sentence must stand. Kovel rejoins that the
Government always has the burden of showing a
criminal defendant's guilt and, since the proof does
not negate the possible existence of a privilege, the
sentence must fall.

[4][5] We follow the Government's argument at least
to this extent; If we were here dealing with a trial at
which a claim of privilege like Kovel's had been
overruled and the witness had answered, we should
not reverse, since ‘ 'the burden is on the objector to
show that the relation’ giving rise to the privilege
existed, Woodrum v. Price, 104 W.Va 382, 389,
140 S.E. 346, 349 (1927}, On the other hand, appel-
lant is right that, in a prosecution for criminal con-
tempt, the ultimate burden of persuasion on the issue
of privilege remains the Government's, see
Michaelson v. United States, 266 U.S. 42, 66, 45
S.Ct. 18, 69 L.Ed. 162 (1924); United States v.
Fleischman, 339 U.S. 349, 70 S.Ct. 739. 94 L.Ed.
906 (1950); United States v. Patterson, 219 F.2d 659
(2 Cir. 1955); e.g., if Kamerman had testified he had
told Hopps preliminarily to discuss with Kovel the
transactions Kovel declined to disclose, and the Gov-
emment challenged this testimony, it would have had
the burden of convincing the judge on the facts. The
burden that the Government's proof did shift to Kovel
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was that of going forward with evidence supporting
the claim of privilege, United States v. Fleischman,
supra. Kovel did not discharge that burden, on our
view of the law; he claims he was relieved of any
need of doing so since the course of the proceedings
had made it apparent that no evidence he could have
submitted would have influenced the district judge
and the law does not require the ritual performance of
a useless act, citing United States v. Zwillman. 108
F.2d 802 (2 Cir. 1940). However, the needs of the
appellate court also must be considered; in order to
preserve Kovel's position on appeal counsel should
have proffered the necessary evidence and, if the
judge would not receive it, should have made an offer
of proof, along the lines prescribed in civil cases by
F.R.Civ.Proc. 43(c), 28 U.S.C. Without this we are
left in the dark whether a remand will serve any pur-
pose; although the Zwillman opinion dispensed with
a formal offer, 108 F.2d p. 804, the record there af-
forded more assurance that the evidence the judge
had refused to consider might sustain the privilege
than we have here with respect to evidence not men-
tioned before the judge, whether or not it exists in
other grand jury minutes. However, the uncertainty as
to the applicable legal principle, the fixed view of the
judge, and the haste with which the proceedings were
here conducted because of the prospective running of
the statute of limitations, extenuate although they do
not altogether excuse the failure of Kovel's counsel to
make a proper offer of proof, and a remand for de-
termination of a few simple facts by the judge will
not be burdensome. With petitioner's liberty at stake,
we believe that the proper course,28 U.S.C. § 2106.

[6] A final point requires consideration, namely, the
Government's contention that the question appellant
declined to answer was designed to provide the *924
very factual basis which, on our view, was needed to
determine whether the privilege existed. On one read-
ing it was exactly that. If the judge had so explained
the question, Kovel would have been bound to an-
swer it to him; a witness claiming the attorney-client
privilege may not refuse to disclose to the judge the
circumstances into which the judge must inquire in
order to rule on the claim, People's Bank of Buffalo
v. Brown.112 F. 652 (3 Cir. 1903); Steiner v. United
States, 134 F.2d 931, 935 (5 Cir. 1943); Schwimmer
v. United States, 232 F.2d 855, 864 (8 Cir.}, cert.
denied, 352 U.S. 833, 77 S.Ct. 48 1 1.Ed2d 52
(1956). However, the question was susceptible of
other meanings; Kovel could well have understood it
as calling for an answer relating to the substance of

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.




e

S T % a Laccw.

iz EES TN

iy

Page 6

296 F.2d 918,96 ALR.2d 116, 9 A.F. T.R.2d 366, 62-1 USTC P 9111

(Cite as: 296 F.2d 918)

what Hopps had told him, a substance that might
have included admissions whose disclosure would be
seriously damaging. On the previous day the direc-
tion to answer this question had been linked with two
others relating to substance and, just prior to the criti-
cal refusal, the Assistant had made it plain that still
other questions might come. Although not entirely
clear, it seems that the ‘purpose’ of Hopps in sending
the figures may have been stated in a letter. If so,
Kovel would doubtiess have been thinking of what-
ever the letter said and we do not know what that
was; yet the idea of allowing the judge preliminarily
to examine the letter was not advanced by anyone.
Moreover, the proper practice is for the judge to con-
duct his preliminary inquiry into the existence of the
privilege with the jury excused, see Steiner v, United
States, supra, 134 F.2d at 934-935: here the question
was asked with the jury present. Kovel's understand-
ing of the question also may be explored on the re-
mand- aithough, in view of what we have been com-
pelled to say on the subject, perhaps without too
much practical effect.

The judgment is vacated and the cause remanded for
further proceedings consistent with this opinion,

FN1. ‘An attorney or counselor at law shall
not disclose, or be allowed to disclose, a
communication, made by his client to him,
or his advice given thereon, in the course of
his professional employment, nor shall any
clerk, stenographer or or other person em-
ployed by such attorney or counselor * * *
disclose, or be allowed to disclose, any such
communication or advice.’

FN2. N.Y.Civil Practice Act, § 353, is a leg-
islative recognition of this principle. We
doubt the applicability of the New York
statute in a Federal grand jury proceeding;
plainly, under F.R.Crim Proc. 26. 18 U.S.C,,
it would not be applicable in a Federal
criminal trial and we cannot believe the
framers of the Criminal Rules intended state
law to apply in the former case when it
would not in the latter. However, decision of
the issue is unnecessary, for there is nothing
to indicate the New York legislature in-
tended to do more than enact the principles
of the common law.
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FN3. To such extent as the language in
Himmelfarb v. United States, 175 F.2d 924,
939 (9 Cir. 1949), may be contra, we must
respectfully disagree. The amicus curiae
brief suggests the actual decision in
Himmelfarb may be supported because the
record there shows the information had been
given by the client for the precise purpose of
transmission to a special agent of the Inter-
nal Revenue Service and had in fact been so
transmitted pursuant to the client's authori-
zation; if that be so, the necessary element
of confidentiality was lacking.

EN4. We do not deal in this opinion with the
question under what circumstances, if any,
such communications could be deemed
privileged on the basis that they were being
made to the accountant as the client's agent
for the purpose of subsequent communica-
tion by the accountant to the lawyer; com-
munications by the client's agent to the at-
torney are privileged, 8 Wigmore, Evidence,
§ 2317-1. See Lalance & Grosjean Mfg. Co.
v. Haberman Mfg. Co., 87 F. 563
(C.CS.D.N.Y., 1898).

FN35. City & County of San Francisco v.
Superior_Court,_etc., 37 Cal2d 227, 231
P.2d 26,25 A.L.R.2d 1418 (1951), and State
v. Kociolek, 23 N.J. 400, 129 A2d 417
{1957), accord generally with the above
analysis.

C.ANY. 1961.
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