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DEFENDANTS’ PRETRIAL MEMORANDUM

The parties held a preliminary pretrial conference as required by this Court’s
local rule on August 12, 2005.
A.  Statement Of Jurisdiction.

Defendants concur in the Plaintiffs’ statement concerning jurisdiction and
venue.
B. Summary Statement Of Facts And Contentions As To Liability.

DASD respectfully submits that-when all is said and done—this honorable
Court will find that the Plaintiffs have failed to prove that the predominate
purpose or primary effect of the curriculum change adopted by the board of Dover
Area School District (“DASD”) on October 18, 2004 is to advance religion. Quite
the contrary, this Court will find that DASD’s curriculum change represents a
legitimate exercise of DASD’s lawful authority to determine curriculum that has
the primary purpose and primary effect of advancing science education. This
Court will so find because the facts of the matter do not support the Plaintiffs’
notion that a cabal of religious zealots changed the biology curriculum to achieve
a religious purpose—at least if one credits the commonsense axiom that actions
speak louder than words.

First of all, the actions and votes of the board members responsible for the
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approval of biology texts and the curriculum change belie the Plaintiffs’ claim.
Neither Sheila Harkins nor Jane Clever fit the bill as religiously motivated co-
conspirators. As the Plaintiffs have learned, Harkins has no objection to

evolutionary theory (“ET”) based upon her religious beliefs. She was for “making

students aware” of other theories, including but not limited to Intelligent Design
Theory (“IDT”), because she believed this would encourage critical thinking; she
was against “teaching” IDT because she deferred to the science teachers, who
were against it.'

Jane Clever’s views are similar. She was for the curriculum change because
she believes ET is a scientific theory (not a fact), and it was a good idea to make
students aware of other scientific theories (including but not limited to IDT). She
did not believe IDT should be taught because the teachers objected. She believes
that Creationism should never be taught.

Heather Geesey cannot be cast as a religious co-conspirator either. She
went to Christian schools as a child and was taught Creationism but she knew IDT
was not Creationism, which is based on the Bible, and thought it was good

education to make students aware other scientific theories including but not

'Defendants’ maintain that the religious beliefs of individual board members have no proper place in this
proceeding, but address the issue here to rebut the improper innuendo Plaintiffs have sought to create in this case.
Defendants will file a motion in limine to exclude this improper evidence.
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limited to IDT. She voted to delay the text purchase because she thought the
Board could reach consensus on the text issue. But she took it for granted, quite
rightly, that DASD would purchase the basal biology text recommended by the
science faculty. After all, the vote in August was to link approval of that basal
text (Biology by Miller & Levine), with approval of a supplemental text (Of
Pandas); 1t was not a vote to approve Of Pandas as the basal text (this was never
an issue). And the whole purpose of her letter to the editor was to make it clear
that DASD cooperated with families in the district by leaving religious or
philosophical issues to the family.’

Alan Bonsell, a board member since December of 2001 , has never called for
any change relating to the biology text, curriculum, or instruction. He believes he
may have asked whether Creationism was addressed in biology classes upon
coming to the board, and he did meet with the scienée faculty in the Fall of 2003
to learn how they approached ET. At that meeting he learned that faculty taught
ET and mentioned Creationism; he also learned that faculty did not teach
Creationism because they believed it would be illegal; and that was the end of the

matter. When Bill Buckingham tried to hold up the purchase of the biology text

“Defendants maintain that statements by individual board members are not admissible evidence but make
this point simply to address the Plaintiffs” effort to use these statements to advance their claim. Defendants will file a
motion in limine to exclude this evidence.
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recommended by the science teachers in August, 2004, Bonsell voted against
Buckingham’s motion because he believed students should have the text
recommended by the science faculty regardless of whether Of Pandas was
approved. And on the night the Board approved the curriculum change at issue
here, Bonsell moved to add the “note” which ensured that IDT was not taught in

biology classes at DASD. Bonsell's motion was seconded by Jeff Brown, who

opposed the curriculum change and also did not want IDT taught in the classroom;

and it was approved unanimously by the Board, including those members opposed

to the curriculum change, because it was understood to have that effect.

Even Bill Buckingham cannot bear the weight needed for the Plaintiffs to
prove their case. Based upon his personal reading, he believed the biology text
made claims for ET far in advance of what had been demonstrated by science. He
wanted students to be awére of IDT, a scientific theory he believed to be supported
by numerous scientist. And he wanted approval of the basal text recommended by

teachers (Biology) to be linked to approval of the supplemental text (Of Pandas)

because he thought that this would make for good science education. Consistent
with this belief, Buckingham wanted the supplemental text used in the classroom,
and he wanted the two theories taught side-by-side, to spur debate and critical

thinking. But he relinquished those goals in light of teacher objections, settling
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for the goal that the Board reached by consensus.

Finally, the whole notion that the text selection process or curriculum
change were rigged to secure a religious goal is wholly undermined by the role of
Angie Yingling, a former board member. In August, 2004, Yingling agreed to
support Buckingham’s effort to link approval of the basal text recommended by
the science faculty (Biology) with approval of the supplemental text (Of Pandas).
Although Yingling initially voted for Buckingham’s motion, she reversed her vote
a few minutes later voting (with Bonsell) to approve purchase of the basal text and
defer consideration of the supplemental text. She changed her vote not because
~ she had some sudden revelation that IDT was a religious teaching, but because the
reaction from the gallery made her think the students should have the basal text
- right away. Nevertheless, she voted for the curriculum change approved by the

Board on October 18, 2004, not because she wanted a religious theory taught in

biology class, but because she felt she should support Buckingham given her
reversal in August.

In a similar way, the actual deliberative process employed by the
Defendants belies the Plaintiffs’ claim that a religiously motivated cabal ram-
rodded the curriculum change heedless of the science faculty or community.

While the Plaintiffs have alleged that neither the science faculty nor Community



Case 4:04-cv-02688-JEJ Document 146  Filed 09/02/2005 Page 7 of 36

Advisory Committee were consulted with respect to the curriculum change, the
evidence will show that this allegation is simply untrue. The starting point here is
the recognition that Buckingham sought to secure balance by tying approval of the
basal text (Biology) to approval of the supplemental text (Of Pandas), he lost that
vote, and the text recommended by the faculty was purchased.

Teachers were also consulted with respect to Buckingham’s effort to secure
the teaching of IDT. Members of DASD’s Board Curriculum Committee and the
science faculty met throughout the Summer of 2004; science teachers reviewed
materials regarding IDT provided by Discovery Institute and agreed that ET, like
any theory, had gaps and problems. Teachers agreed to make students aware of
gaps and problems (the basal text mentions some gaps and problems precisely
because this is good science education), and that consensus became part of the
curriculum changes. But the opposite is true with respect to Buckingham’s effort
to ensure that the supplemental text Of Pandas was given to students in the
classroom and that ET and IDT were taught side—by—side. The teachers opposed

these goals, and he lost on these issues. Here again, the board deferred to the

teachers and settled for the more modest goal of making students aware of IDT
and informing them that Of Pandas was in the library for their reference (if

interested). Currently, the Board informs students that there are other texts
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addressing ET and IDT in the library, including six texts addressing IDT, three of

those are authored by Plaintiffs’ experts in this case and are critical of the IDT.

[t is true that the Board did not agree with all the assertions and
recommendations of the science faculty—or the administration for that matter. Of
course, it 1s the Board’s right and duty to exercise its judgment when adopting
measures designed to serve the citizens of DASD. After all, consultation designed
to help Board members exercise their authority does not require capitulation to
science faculty at the High School or members of the Curriculum Advisory
Committee (which was also consulted with respect to the curriculum change).
Quite the contrary, the Board’s decision is entitled to the great deference precisely
because the Board is elected by citizens who entrust board members to serve the
community to the best of their ability.

The Board also consulted teachers with respect to the implementation of the
curriculum change. In response to teacher concerns about potential liability and
the manner in which students should be made aware of IDT, the Defendants
drafted an informational statement. Teachers were consulted with respect to the
text of the statement, and the definition of theory was added at the suggestion of
the science faculty. Similarly, in response to claims by teachers that this might

give rise to problems and potential liability, DASD also decided that teachers
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would not be required to answer questions about IDT. In sum, teachers were also
consulted extensively in connection with the curriculum changes and the final
result reflects, in large measure, their input. These efforts to consult and reach a
consensus belie any claim that a faction of the board was bent on achieving a
religious end heedless of the concerns expressed by others.

The notion that a faction of the board was on a religious crusade to alter the
biology curriculum is also belied by the actual result of the deliberative process.
The primary effect of the curriculum change on science education in the district is
an informational statement which reads:

The Pennsylvania Academic Standards require students to learn about

Darwin’s Theory of Evolution and eventually take a standardized test

of which evolution is a part.

Because Darwin’s Theory is a theory, it continues to be tested as new

evidence is discovered. The Theory is not a fact. Gaps in the Theory

exist for which there is no evidence. A theory is defined as a well-

tested explanation that unifies a broad range of observations.

Intelligent Design is an explanation of the origin of life that differs

from Darwin’s view. The reference book, Of Pandas and People is

available in the library along with other resources for students who

might be interested in gaining an understanding of what Intelligent

Design actually involves.

With respect to any theory, students are encouraged to keep an open

mind. The school leaves the discussion of Origins of Life to

individual families. As a Standards-driven district, class instruction
focuses upon preparing students to achieve proficiency on Standards-
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based assessment.
It speaks volumes that the actual result of the deliberative process is so far
removed from Buckingham’s objectives as chair of the Board Curriculum
Committee. And this, in turn, shows that the Plaintiffs’ effort to portray the Board
as a cabal of zealots bent on a religious mission cannot withstand close scrutiny.

Furthermore, the evidence will show that the Defendants are fully justified
in their belief that the curriculum change enhances science education. Although
Plaintiffs allege that IDT is a non-scientific argument that is inherently religious,
the evidence will show that IDT is a scientific argument, advanced by scientist
relying on evidence and technical knowledge proper to their specialties. Although
the Plaintiffs claim that IDT is Creationism, the evidence will show that IDT is not
Creationism. Although the Plaintiffs object to the Defendants” observation that
ET has gaps and problems, the evidence will show that ET does have gaps and
problems. The evidence will also show that the theory of evolution is a theory
(not a fact) and that components of the theory, including the centerpicce
mechanism of natural selection, are contested on scientific grounds. And while
some tout ET as the crowning achievement of biology, the evidence will show that
there is little reason to believe that ET, for all its billing, has a significant impact

on the actual research of scientist working in the field.

10
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The evidence will also show that IDT's openness to the possibility of
causation which some might classify as “supernatural” (at least in light of current
knowledge) does not place IDT beyond the bounds of "science." Quite the
contrary, IDT's refusal to rule out this possibility represents the essence of
scientific inquiry precisely because the hypothesis is advanced by means of
reasoned argument based upon empirical evidence and existing knowledge. In
truth, it is merely a philosophical commitment to so-called methodological
naturalism, adopted as a convention by the bulk of the scientific community,
which bars reference to the possibility of supernatural causation (at least so far as
current knowledge regards phenomena as "super" natural). But the evidence will
show that this philosophical (nonscientific) commitment is in no way an essential
feature of scientific inquiry. One should be reluctant (truly loathe) to impose—as a
matter of federal law—a current convention of the scientific community when the
consequence would be to rule out of science Newton's efforts to explicate the laws
of gravity; but that would be the practical effect of accepting the artificially
narrow view of science espoused by Plaintiffs' experts. This Procrustean effort to
confine science within bounds set by nothing greater than present-day convention
displays a deplorable lack of historical perspective and philosophical

sophistication. Such a view of science is not science; but it is bad philosophy of

11
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science. This Court must eschew the Plaintiffs’ invitation to declare the laws of
science—if only because history demonstrates that all such efforts are doomed to
failure.

It is these plain facts of the matter which explain why the Plaintiffs have
been forced so far afield in order to advance their claims, offering evidence that
has no meaningful connection to this case. Although the Plaintiffs focus a great
deal of attention on Discovery Institute’s “Wedge Strategy,” the evidence will
show that the Defendants have never seen the so-called “Wedge Document” or
discussed the “Wedge Strategy” with anyone at any time. Although the Plaintiffs
focus on statements of Phillip Johnson, the evidence will show that the Defendants
do not know the man. Although the Plaintiffs focus on the Foundation for
Thought and Ethics (“FTE”) and statements made by Jon Buell, the Defendants
never spoke with Buell, and knew nothing about the origins, purpose, or mission
of FTE. Although the Plaintiffs are focused on prior drafts of the text Of Pandas,
and the motives or statements of its authors or editors, the Defendants had no
knowledge of, or interest in, these statements, or for that matter the motives,

purpose, or metaphysical commitments of these strangers.’

*Defendants maintain that evidence relating to the motives, statements, and activities of such third-parties
has no proper place in these proceedings and will file a motion in limine to exclude this evidence.

12



Case 4:04-cv-02688-JEJ Document 146  Filed 09/02/2005 Page 13 of 36

In sum, the actual facts of the matter belie the Plaintiffs’ farfetched notion
that a conspiracy of religiously motivated board members implemented a
curriculum change heedless of all criticism and bent on defiance of the law. And
that 1s why the main support for the Plaintiffs’ claim is a mountain of press
clippings built on a molehill of statements allegedly made by one board member
who, wrestling with addiction to Oxycontin, occasionally allowed political
opponents or reporters to put words in his mouth.*
C. Comprehensive Statement Of Undisputed Facts As Agreed To By

Counsel Pursuant to Local Rule 16.3.

The parties have agreed to stipulations of fact, which will be filed as per the
Court’s Preliminary Pretrial Order dated August 26, 2005.
D.  Brief Description Of Damages.

Defendants maintain that the Plaintiffs have suffered no wrong such that an
award of damages is not authorized by law.

E. Names And Addresses Of Witnesses, along with specialities and
qualifications of experts to be called.

Defendants’ witness list 1s attached hereto as Exhibit A. All Defendants and

“Defendants maintain that the newspaper articles the Plaintiffs would use to prove their case are rank
hearsay, and will file a motion in limine to exclude such evidence. Defendants also maintain the evidence relating to
the individual motives or goals of individual board members are not admissible and will file a motion in limine to
exclude such evidence.

13
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Defendants’ experts can be contacted through counsel for the Defendants. The
specialties and qualifications of experts are summarized in Section F.
F. Summary of Testimony Of Each Expert Witness.

1.  Michael J. Behe, Ph.D.

Michael J. Behe, Ph.D., is a Professor of Biological Sciences at Lehigh
University in Bethlehem, Pennsylvania. He received his Ph.D. in Biochemistry in
1978 from the University of Pennsylvania and has taught in his field at the
college/university level for over twenty years. Dr. Behe has published numerous
articles in leading scientific journals. He is the author of the widely acclaimed and
popular book, Darwin’s Black Box: The Biochemical Challenge to Evolution, in
which he presented the scientific argument that Darwinian processes are unlikely
explanations for the biochemical complexity that modern science has found in the
cell. As such, he presented the coﬁnter argument of intelligent design, discussing
the scientific concept of “irreducible complexity,” a cornerstone of this theory.
Dr. Behe will testify that intelligent design is a scientific theory based entirely on
empirical, observable facts about biology plus logical inferences. He will testify
that the science supporting intelligent design is debated and discussed amongst
scientists. And he will testify as to the utility of intelligent design as a scientific

theory.

14
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Dr. Behe has expertise on the theory of evolution, including the gaps and
problems of this theory, and he will testify as such. Dr. Behe has expertise
regarding the typical arguments advanced by opponents of intelligent design,
including the arguments advanced by most of Plaintiffs’ experts, and how they
rely on false premises or misrepresentations in an effort to “disqualify” intelligent
design as science. In particular, Dr. Behe will refute the claim that intelligent
design 1s a form of creationism. Dr. Behe also has expertise regarding the various
claims of proponents of Darwinian evolution and how they misrepresent this
theory and its capabilities to advance non-scientific claims. He will testify about
this. Dr. Behe will testify that it is appropriate to make students aware of the fact
that the theory of evolution has gaps and problems and that some scientists are
advancing an alternative explanation for the complexity of life that modern
science has found, as Dover has done in this case. Finally, Dr. Behe will provide
rebuttal testimony to the claims advanced by Plaintiffs’ experts, Dr. Kenneth
Miller and Dr. Kevin Padian.

2. Scott Minnich, Ph.D.

Scott Minnich, Ph.D., is an Associate Professor of Microbiology at the
University of Idaho in Moscow, Idaho. Dr. Minnich received his Ph.D. in

Microbiology from lowa State University in 1981 and has taught in his field at the
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college/university level since 1987. From 1981 to 1983, Dr. Minnich was a
Postdoctoral Fellow at Purdue University, and from 1984 to 1987, Dr. Minnich
was a Postdoctoral Fellow at Princeton University.

Dr. Minnich’s background and experience include extensive training in the
molecular genetics of microorganisms. Over the past ten years, his research
interests have focused on the regulation of bacterial flagellum biosynthesis and
type III protein secretory systems in bacterial pathogens. Between October 2003
and May of 2005, Dr. Minnich served as a WMD subject matter expert with the
Iraq Survey Group operating out of Baghdad and Mosul. He has taught
extensively in undergraduate, graduate and medical school programs and currently
teaches a General Microbiology Course for undergraduates and coordinates and
lectures in an Infectious Disease course for first year medical students.

Dr. Minnich will testify that intelligent design theory is a scientific theory
based entirely on empirical, observable facts about biology plus logical inferences.
He will testify that intelligent design theory is an inference to the best explanation
as to the origin of design that is found even in the simplest cells, which is an
explanation in contrast to the generally accepted mechanism of Darwinism that
holds that mutations and natural selection are sufficient to account for the diversity

and “apparent” design recognized as an inherent property of all organisms.

16
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Dr. Minnich, as a working scientist, will explain that evolution is such a
broad discipline that it has, in reality, played only a minor role in experimental
science, and that, as a discipline, it has had little impact over the revolutionary
progress made in biology over the past 50 years, as admitted by prominent
evolutionists. Dr. Minnich will testify that evolution is often the filter by which
experiments are explained after their completion and not the driving force behind
the experimental design. He will testify that, as a working scientist, it is design
principles that drive his laboratory research and not elements derived from the
theory of evolution.

Dr. Minnich will testify that the science supporting intelligent design is
debated and discussed amongst scientists. Dr. Minnich has expertise on the
theory of evolution, including the gaps and problems of this theory, and he will
testify as such. Dr. Minnich will testify that he has read and is familiar with Of
Pandas and People and that it is a good text that critically analyzes various
aspects of Darwin’s theory—it asks critical questions in terms of the evidence and
mechanism required to drive evolution. Dr. Minnich will testify that such
questions are essential for the advancement of science and that making students
aware of the controversy in the science community is good for students and it is

good for science, whereas repressing such evidence and ideas, as Plaintiffs seek to

17
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do, has the opposite result.

3. Dick M. Carpenter II, Ph.D.

Dick M. Carpenter I, Ph.D., is an Assistant Professor of Educational
Leadership at the University of Colorado, Colorado Springs. He received his
Ph.D. in Educational Leadership and Innovation from the University of Colorado,
Denver, in 2001. Dr. Carpenter is an expert on education policy, practice, and
pedagogy. Dr. Carpenter will testify that the policy in question advances many
valid, secular educational goals, including the following: (1) raising students
awareness about multiple ways of knowing; (2) promoting critical thinking; (3)
encouraging students to assume more responsibility in their learning and to play
an active part in constructing their own knowledge; (4) promoting a fuller
understanding of the theory of evolution, including its limitations; (5) aligning its
curriculum with the Pennsylvania Academic Standards, which require students to
“Critically evaluate the status of existing theories,” including the “theory of
evolution™; and (6) helping students understand the views inherent in controversial
issues, such as biological evolution, which is consistent with the Santorum
Amendment. Dr. Carpenter will also provide testimony in rebuttal to claims

advanced by Plaintiffs” experts, Dr. Brian J. Alters and Dr. Kevin Padian.
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4. Dr. Steven Fuller Ph.D.

Steve Fuller, Ph.D. is Professor of Sociology at the University of Warwick,
England. He received a BA summa cum laude in History and Sociology from
Columbia University, where he was awarded a Kellett Fellowship to study at
Cambridge University, where he received an M.Phil. in History & Philosophy of
Science. His Ph.D. is in History & Philosophy of Science from the University of
Pittsburgh. He is a pioneer in the interdisciplinary study of the social foundations
of knowledge, or “social epistemology,” the name of a quarterly peer-reviewed
journal he founded in 1987 as well as the first of his eleven books. His recent
book, Kuhn vs Popper: The Struggle for Soul of Science, was named “book of the
month” in February 2005 by Popular Science magazine. Dr. Fuller is also the

author of nearly 200 peer-reviewed articles and book chapters in a variety of



